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BRIEFS ON APPEAL IN WISCONSIN 
MarvIN B. ROSENBERRY 


I have been somewhat hesitant to undertake the preparation of 
this article. So much has been said and written upon the subject 
that it seems almost futile td attempt to add anything that will be 
helpful. The articles listed below should be required reading 
for any one who is really interested in what constitutes a good 
brief on appeal.? 

I shall assume that the writer of the brief is familiar with the 
rules of practice of the Supreme Court of Wisconsin.? As stated 
in the comment, the object of the revision which became effective 
July 1, 1942, was (1) to reduce the amount of printing required on 
appeal and (2) to improve the presentation of the facts and the 
law to the Court by modifications of the brief. Not enough time 
has elapsed to enable an:evaluation of the new rules to be made. 


FUNCTION OF BRIEF 


The purpose of a brief is to present to the Court in concise 
form the points and questions in controversy and by fair argument 
of the facts and the law of the case to assist'!the Court in arriving 
at a proper conclusion.’ 

My experience on the Bench, extending over a quarter of a 
century, convinces me that many lawyers in the preparation of 
their brief regard the appeal as a repetition or a continuation of 
the trial. While they are dissatisfied with the judgment appealed 
from, they fail to evaluate it properly and give it its proper stand- 
ing in the judicial process. The judgment of the trial court will 
not be reversed unless the appellate court is persuaded that it is 
erroneous. 

It is the function of the brief on appeal to point out prejudicial 





* CLARENCE A. MILLER, Law Booxs AND THEIR Use, (6th ed. 1935) p. 165; 
Davis, The Argument on Appeal (1942) 28 A.B.A.J. 895; Cooley, Brrer MAKING 
AND Use oF Law Books (5th ed. 1926) 435; St. Elmo Else, Briefs and Abstracts 
-_— the Supreme Court of Kansas (1942) 10 Journat Bar Assn. oF KANSAS 
376 


"* These will be found in 241 Wis. 
* Hoover v. State, 73 Okl. 112, 175 P. 117 (1918). 
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error in the record. This does not involve a reconsideration of 
the case from beginning to end but only so much of ‘the case as is 
necessary to decide whether prejudicial error was committed. A 
failure to appreciate properly the effect of the judgment leads to 
the statement of many immaterial facts in the brief as well as the 
statement of propositions of law which have little or no relation 
to the determination of whether the judgment is erroneous. 

Some lawyers when met at the opening of the oral argument 
with a request to state what is wrong with the judgment appealed 
from or of what they complain are disturbed and sometimes resent- 
ful. They wish to proceed in an orderly, logical way to tell the 
story of the case and then at the conclusion of their argument to 
sum up and finally state what they claim is wrong with the judg- 
ment. This procedure ignores entirely the needs of the appellate 
judge. 

The first thing that an appellate judge wishes to know is the 
nature of the question up for decision. Counsel for the appellant 
need have no fear that the Court is going to decide the question as 
soon as it finds out what it is. ,If the appellate judge is informed 
at the beginning of the brief or the argument what the case is 
about and what question is up for decision he is in a much better 
position to grasp the statement of facts and to apply the argu- 
ment on the law than he otherwise would be. If he has no idea 
as to what is involved in the case he must hold the whole matter 
in his mind until the ultimate question is finally stated at the end 
of the brief or argument. This is a difficult, and in many cases 
an impossible task. 

When I commenced my service on the Bench, Chief Justice 
Winslow, who was one of the most able as well as one of’ the most 
beloved judges in the country, gave me a suggestion which has been 
very helpful. Speaking of his method of working he said: 

In the consideration of the argument and the brief, I assume 
that the trial court is right. If the appelant arouses no doubt in 
my mind as to the correctness of the trial court’s decision, the 
judgment should be affirmed. If, on the other hand, he arouses 
a substantial doubt as to one or more propositions, I then turn to 
the argument and brief of opposite counsel to find out how he 
disposes of those propositions. If I am still undecided I then 
focus my attention upon those propositions and so reach a de- 
cision. 

In the great majority of cases a single proposition is decisive of 
the appeal. An appeal does not mean a retrial of the case. If the 
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trial court was not in error the judgment should be affirmed. The 
object of the appeal is to persuade the appellate court that the trial 
court erred substantially in reaching the conclusion it did. Whether 
the trial court erred in many cases depends upon the trial court’s rul- 
ing upon a particular point. To argue the matter to the appellate 
court as if the case were being retried is a poor procedure. Some 
lawyers inject into their brief an argument on facts having no re- 
lation to the question for decision in the hope that the court will base 
its decision upon equitable considerations rather than the law of the 
case. So many such appeals are made to the Court that they are of 
little of no value. At times it is difficult to tell whether counsel is 
arguing his case or making a stump speech. Flights of oratory or 
emotional appeals do not aid an appellate Judge in reaching a decision 
on legal questions. 


Questions For DEcISION 


The revised rules require that the questions for decision on appeal 
shall be stated- briefly without detail or discussion, without names, 
dates, amounts or particulars of any kind, followed by a statement 
indicating whether the questions were affirmed, negatived, qualified 
or unanswered by the court below. This is intended to do away 
with what were formerly called “assignments of error” and what in 
other jurisdictions are frequently called “specifications of error.” Not 
infrequently briefs are presented to the Court which contain twenty 
and sometimes as many as thirty or forty assignments of error. Such 
assignments of error do not aid the Court in its consideration of the 
case. This is demonstrated by the fact that in most such cases the 
writer of the brief then states that Assignments 1 to 10 will be argued 
under the foliowing proposition. To properly state the questions for 
decision requires a close study and careful analysis of the facts in 
the case and the applicable law. The preparation of the question 
should not be turned over to a stenographer or inexperienced law 
clerk. It is an important and indispensable part of the appellant's 
brief. 

In: one case that has been submitted to the Court since the re- 
vised rules took effect the appellant under the heading “Questions 
Involved” stated three separate questions, indicating that none of 
them was answered by the court. He then stated the grounds upon 
which the trial court decided the case. This was followed by twenty- 
three pages of statement and argument upon the propositions which 
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the court did not consider and two and one-half pages on the question 
which the trial court did consider and which was decisive of the 
appeal. If the trial court was right, the twenty-three pages of the 
statement and argument were utterly beside the point. There was 
no ocassion to argue the points stated unless and until it was shown 
that the trial court was in error. This is a very common procedure. 
Counsel often hammer vigorously upon a proposition about which 
there is little dispute and glide over those which are decisive of the 
case with no more than a brief reference. 

If the appellant cannot successfully show that the propositions 
embodied in the trial court’s determination are erroneous, he should 
not appeal. It is a mistake to attempt to state the questions involved 
most favorably to the writer. Nothing is more certain than that 
they will be stated by the respondent most strongly the other way. Ii 
the appelant states them as strongly against himself as they can be 
stated and then shows that the trial court erred in its decision he has 
won his case. If in an attempt to shade the question in his own 
favor he allows his opponent to state the question which must be 
decided, his tactical position is impaired. 


STATEMENT OF FACTS 


The Court has endeavored for many years—certainly more than 
forty—to enforce former Rule VIII which provided: 


The brief of the appellant or plaintiff in error must contain 
a concise statement of, . . . (4) in cases depending upon the evi- 


dence, the leading facts or conclusions which the evidence estab- 
lishes or tends to prove. 


In applying the former rule, the Court said: 


‘The leading facts or conclusions which the evidence estab- 
lishes or tends to prove’ does not mean a recital or restatement 
of the evidence, but merely that such facts or conclusions should 
be stated, with a reference to the names of the witnesses and the 
places in the printed case where the evidence which establishes or 
tends to prove such facts or conclusions may be found. The rule 
prohibits extended discussion upon a mere question of fact in any 
brief. To reprint in a brief what is printed in the case merely 
encumbers the record and increases the expense, without being 
helpful to the court.‘ 


The former rule was difficult of enforcement because it was gen- 





* Milwaukee Cold Storage Co. v. Dexter, 99 Wis. 214, 231, 74 N.W. 976, 982 
(1898). 
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eral in character. The result was that in many appeals the entire 
record was printed, including notices of trial, summonses, affidavits 
used on motions, and a mass of inconsequential material. 


The present rule is also general. However, the revised rule does 
away with the printed case and provides for an appendix in its stead. 
Conformity to the rules relating to the appendix will do away with 
much of the unnecessary printing on appeals. 


ARGUMENT 


The argument upon the facts and the law should, of course, be 
directed to the question for decision. The analysis required in order 
to state properly the question for decision will enable the writer of 
brief to present his argument in'an orderly and logical form. Much 
tim and effort is wasted in arguing immaterial questions and citing 
authority in support of them. It may be assumed that the Court and 
and opposite counsel are well grounded in elementary law and that 
it will not be necessary therefore to cite fifteen or twenty cases to 
the proposition that the finding of a trial court will not be reversed 
unless against the great weight and clear preponderance of the evi- 
dence, or that the verdict of the jury will not be,set aside if there is 
any credible evidence in the record to sustain it. If it is necessary 
to call attention to simple propositions of law it is hardly necessary 
to cite authority and if authority is cited it should be confined to a 
single case. 


It is the function of the court to decide the controversy between 
litigants, not to write a treatise on the law which may be involved 
directly and collaterally in the decision. Where important questions 
of constitutional law or complicated and doubtful questions of law 
or fact are involved more extended analysis and a greater citation 
of authorities are not only permissible but desirable. 


There should be at the end of the brief a clear statement of what 
the appellant claims should be the proper disposition of the case— 
whether it should be merely reversed, reversed for a new trial, re- 
versed with direction to enter judgment or what other disposition 
should be made in the event that the appellant is successful. It is 
helpful to the appellate court to have the argument broken up into 
paragraphs of reasonable length. A judicious use of capitals and 
italics may also be helpful. 
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OrAL ARGUMENT 


It may not be inappropriate to close this homily with a short re- 
ference to the oral argument. Appellate judges differ widely in 
their opinions as to the value of the oral argument. A former Jus- 
tice of the Supreme Court of the United States told me that he con- 
sidered it a waste of time. Some of the former members of this 
Bench have also had the same opinion. However, the great majorty 
of appellate judges find the oral argument very helpful in the con- 
sideration of cases. It saves time, it develops the question for de- 
cision and definitely aids the Court in reaching its final conclusion. It 
should not be long. Some of the most helpful arguments presented 
to the Court are made in cases where attorneys are given permission 
to present their case after the hour of adjournment has arrived. It 
should not be implied from what has been said that the Court is 
unduly critical of briefs and oral argument. The great majority of 
cases are well briefed and well argued. The foregoing suggestions 
are made in the hope that the method of presenting cases to the Court 
under the new rules may be improved both in form and substance. 


























ADEMPTION BY EXTINCTION: 
ITS PRACTICAL EFFECTS* 


WILLIAM H. Pace 


A legacy which has been given by will may be prevented from 
passing to the legatee by facts which take place after the will is made. 
Testator may cause such facts to occur; or they may occur through 
other causes. 

The Roman law and the common law have handled this problem 
in different ways; and although the common law term “ademption” 
was taken from the Roman law, it does not mean the same thing in 
the two systems. 

At Roman law, the problems which arose when testator had 
caused such facts to occur, were grouped under two classes. For 
one class, the Roman law used the verb transfero. As this was a 
very irregular verb, the corresponding noun was translatio.1 At the 
classic Roman law the translatio of a legacy was made by subse- 
quent will or codicil, (1) which revoked the legacy as to the orig- 
inal legatee and substituted another legatee, (2) which changed the 
person whom testator had ordered to give the legacy to the legatee, 
(3) which gave a different legacy or devise from that given in the 
original will, as where the original will gave an estate, and the sub- 
sequent will gave ten pieces of gold, or (4) which added a condi- 
tion to a legacy which was originally unconditional.? It may seem 
difficult to a modern lawyer who is accustomed to Anglo-American 
classifications to see what these four different methods of modify- 
ing a legacy have in common, that they should be grouped together ; 
and what difference is between these methods of modifying a lega- 
cy and the other methods, so that separate classes should be made 





*The writer wishes to acknowledge the assistance of Catherine Cleary in 
the preparation of this article. 

- Digest, Book 34, Title 4, De adimendis vel transferendis legatis vel fidei- 
commissis. 

Institutes (Justinian) Book 2, Title 21, De ademptione et translatione 
legatorum. 

In this article a reference to Institutes without further qualifications is to the 
Institutes of Justinian. 

* Digest, Book 34, Title 4, §§6 et seq. In the Institutes, Book 2, title 21, 
translatio is used only of transferring a legacy from one legatee to another. 
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of the two methods of changing a legacy. The distinction seems, 
however, to have been perfectly clear to the Roman jurists. They 
argued and differed about many things; but this classification 
seems to have been accepted without a question.® 

For the other class, the Roman law used the verb adimi.* As 
this was a regular verb, the corresponding noun was ademptio.> At 
the classic Roman law this included every method by which the act 
of the testator prevented a legacy from passing to a legatee except 
the methods which were classed translatio. Ademptio included ex- 
press revocation by a later will or by a codicil which was confirmed 
by a will, provided that the legacy was taken away in the same man- 
ner as that in which it was originally given.® 

If testator bequeathed a specific thing, did his subsequent sale 
of such thing operate as an ademptio? In answering this question 
the Roman jurist was troubled by his desire to make a rule which 
would be consistent with another rule of law which dealt with a 
somewhat analagous problem. 

If testator bequeaths something which he does not own when 
he makes his will, which he does not acquire before death, and over 
which the owner has not given him the power of making disposi- 
tion by will, does the legatee or devisee take under such a will? 
Anglo-American law has no difficulty in saying that such a gift is 
a nullity and that nothing passes to the legatee ;* at least if testa- 
tor does not, in the same will, make a devise or bequest to the per- 
son of whose property he has just disposed, in which case such 
person has to elect between surrendering his property if he wishes 
to take under the will and keeping his property at the expense of 
renouncing the devise or legacy. This problem seemed easy to the 
Roman jurist; but the answer which they gave was in some re- 
spects just the opposite of our answer. 

At Roman law there were four classes of legacies.® One of 





* Perhaps the legacy was looked at from the standpoint of the heir, who, 
under some types of legacy, had to give to the legatee or permit the legatee to 
take what otherwise the heir would have had for himself. 

*See Digest, Book 34, Title 4; Institutes, Book 2, Title 21. 

* Digest, Book 34, 4, 3, §5. See Institutes, Book 2, Title 21. 

*Ulpian, 24, 29. See Digest, Book 34, Title 4; Institutes, Book 2, Title 21. 

For the effect of bad feeling between testator and legatee after, the will was 
made, see Digest 34, 4, 3 section 11, and 34, 4, 4. 

*PacE on Writs (Lifetime ed.), §197; 68 C.J. 490 §101. 

It will be assumed that testator does not attempt to bequeath property 
which does not belong to him. Pace on Writs (Lifetime ed.), §§941 et seq. 

*PacE on ‘Writs (Lifetime ed.), §§1346 et seq. 

* Gaius, 2, 192. 

This classification was subsequently abolished. Institutes, Book 2, Title 20, 
section 2. 
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them, the legacy per vindicationem, was given by the words do lego; 
which may be translated by “give and bequeath.” If the legacy 
were of this type, it was valid; if it were a gift of things which de- 
pend on weight, number, or measure (such as wine, oil, or money) 
it was valid if testator owned the property at his death by Quiri- 
tary title (absolute ownership under the early Roman law) ; while 
if it were a gift of other property the legacy was valid only if 
testator had Quiritary title both when he made the will and when 
he died." 

Another type of legacy was that per damationem.. It was given 
by the words “Let my heir be bound to give” the legacy to the 
legatee ; “Let my heir give,” etc.’ If by this kind of legacy tes- 
tator bequeathed a thing which he did not own, but which belonged 
to a third person, the heir was bound to purchase it, if it were a - 
thing which, from its legal character, could be purchased; and to 
give it to the legatee.’* Later the Emperor Nero’ induced the 
Senate to pass a senatus consultum which provided that if anyone 
should bequeath a thing that had never been his, the bequest should 
be as valid as if made in the form most advantageous to the lega- 
tee; that is, per damnationem.'® 

This being the rule in the case in which testator bequeathed 
something which he never owned, what would be the rule if tes- 
tator bequeathed something which he owned at the time that he 
made his will and which he sold after he made his will? Would 
it make any difference whether he bought the property back dur- 
ing his lifetime or not? Would the reasons which induced him to 
make the sale, and his motive in making it, be important in an- 
swering this problem? The Roman jurists of different periods 
did not agree in their answers. Gaius took the position that the 
legacy was invalid both at the civil law and under Nero’s sen- 
atusconsultum.’® He argued that while the legacy might be due 
by the strict law, the defense of fraud would be successful because 
the legatee was seeking to recover the legacy contrary to the tes- 


° Gaius, 2, 193. 

* Gaius, 2, 196. 

* Gaius, 2, 201. 

* Gaius, 2, 202. 

If the bequest belonged to the public and could not be purchased by the heir, 
the . was not bound to pay its value to the legatee. Institutes, Book 2, Title 
20, §4. 

Referred to as Nero Caesar. Because of his methods of living and ruling, 
the Senate did not decree divinity for him. 

* Gaius, 2, 197; Institutes, Book 2, Title 20, §4. 
* Gaius, 2, 198. 
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tator’s actual intention. Gaius probably wrote somewhere about 
200 A. D. His book was revised and brought down to date as the 
Institutes, more than 200 years later when the Digest and the Code 
were put together. We are told, in the Institutes, that if a testator 
bequeaths his own property and then conveys it, the legatee is not 
deprived of his legacy unless he testator disposed of his property 
with the intention of taking the legacy away (adimendi animo). 
We are told that this was the opinion of Celsus; and that it was 
settled by rescript of the Divine Severus and of the Divine An- 
toninus.17 The same theory appears in the Digest.’® 

If the testator bequeaths specific property, sells it, and buys 
it back again, the Roman jurist solved the problem by the use of 
the same principles which he would have applied if testator had 
not bought it back. In the Institutes and the Digest the intention 
of the testator when he sold the property and when he bought it 
back determines the rights of the legatee. It would ordinarily be 
assumed that testator intended to defeat the legacy; and accord- 
ingly a defense of fraud could be made if the legatee attempted 
to compel the heir to deliver the property to him. If, however, 
it could be shown that testator did not intend to deprive the lega- 
tee of the legacy when he disposed of it, or that he intended the 
legatee to have the legacy when he reacquired it, the sale, or the 
sale and the repurchase, did not operate to defeat the legacy.?® 

This is the form which the Roman law finally took under 
Justinian. The intention of the testator was everything in deter- 
mining whether a sale by testator of a thing which had been be- 
queathed, destroyed the legacy or not. The fact that testator 
owned the property at his death, or did not then own it, was of 
relatively little importance. 

If the facts which prevented the legacy from passing to the 
legatee were not caused by testator they were not classified either 
as translatio or as ademptio. If the bequest were lost or destroy- 





"Institutes, Book 2, Title 20, section 12. These Emperors were deified by 
the Senate after their respective deaths. 

*See Digest, Book 34, 4. 

For subsequent enmity between testator and legatee, see Digest, Book 34, 4, 
3 et seq., 22 and 29. 

For a subsequent gift by testator, of the thing bequeathed, see Digest Book 
34, 4, 18. 

* When a slave was bequeathed by testator, was sold, and subsequently was 
repurchased by testator, the legatee could not recover the slave if the defense of 
fraud were interposed. However, the legatee would not be defeated if he could 
show that testator (when he repurchased the slave) had the renewed intention 
oi bequeathing it to the legatee. Digest, Book 34, Title 4, §15. 














ETS PRES S Te Sheu 








a RES $3 
BRURES STs 








ADEMPTION BY EXTINCTION 15 





Jan.] 


ed, and the heir was not at fault, the loss fell upon the legatee.” 
If the heir were at fault, he was bound to make compensation to 
the legatee.*? 

It must be noted, therefore, that the Roman law ademptio in- 
cluded more on the one hand and less on the other hand, than 
the Anglo-American ademption. 


II 


By the end of the sixteenth century, the revival oft the scien- 
tific study of Roman law, and the rise of ecclesiastical law, had re- 
sulted in a great) many books on these two kinds of law—so many 
that Henry Swinburne, some time Judge of the Prerogative court of 
York, tells us, in the preface to his Treatise of Testaments and Last 
Wills, that in his “conceit” it was impossible for any one man to read 
over the one-hundredth part of these different books, although he 
should live one hundred years and do no other work. This is by way 
of apology for Swinburne’s pouring water into the sea and carrying 
owls to Athens, as he puts it, by writing another book on Wills. His 
justification is his hope that his little book may serve instead of many 
great volumes. 

Part 7 of Swinburne’s Treatise on Testaments is called “How 
Testaments Become Void.” Section 20 deals with ademption, sec- 
tion 21 with translation, and section 24 with the destruction of the 
thing which has been bequeathed. The section on ademption fol- 
lows the Roman law quite closely, using about the same names, 
classifications and principles as the Roman law and citing, for the 
most part, different works on Roman law. In this respect, it may 
be added, some parts of this book, such as the part which deals 
with ademption and the like, are in striking contrast with other 
parts of the same book, as for example, Part 3, which deals with 
the things which may be devised by will. Here a great part of the 
text consists of English statutes and abstracts of English cases; 
most of the references are to English statutes, cases and text books; 
and references to Roman law are comparatively few. 

In dealing with ademption, Swinburne’s theory as to the effect 
of testator’s bequeathing a thing and then selling it is substantially 
the same as the theory of the Roman law. It is the intention of the 
testator, and not the fact that he no longer owns the thing, that de- 





* Institutes, Book 2, Title 20, §16. Digest, Book 30, 26, 1; Book 30, 53, 4 
et seq. 
* Institutes, Book 2, Title 20, section 16. See Digest, Book 30, 53, 3 et seq. 
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termines whether or not the bequest will pass to the legatee.*® 
Swinburne also follows the Roman law as to the effect of testator’s 
buying the thing after he has sold it. It is his intention that de- 
termines whether or not the bequest will pass to the legatee and not 
the fact that he owns the thing at his death.” 

When the courts of equity finally took over the disposition of 
testator’s estate, they found, therefore, a great mass of authority to 
the effect that ademption by extinction depends primarily on the 
intention of the testator. 

Even in the most Romanesque parts of Swinburne’s work on 
Testaments, it may be added, the Roman veneer is very thin, and the 
substance of the English law keeps cropping out. The heir is re- 
placed by the executor. Property is divided into the Anglo-Ameri- 
can classes of (1) lands, and (2) goods and chattels. The Roman 
classification of property has vanished. 


III 


The earliest English equity cases which discuss the problem of 
ademption by extinction tend to the same solution of the problem 
as that which was reached by the Roman law and by Swinburne. 
Occasionally Swinburne is cited with approval ;7* more rarely a Ro- 
man law text.2° The same answer is given by the English courts of 
equity as was given by the Roman law and by Swinburne. If tes- 
tator bequeaths personal property, a debt, and the like and he sells 





*The fact that testator was constrained by need to sell the bequest is of 
great importance in determining whether testator intended to adeem the legacy. 
Swinburne, Part 7, §20, 12. 

* Swinburne, Part 7, §20, 15, This author seems to emphasize the need of 
“a new consent or other lively act” to revive such legacy more than did the 
Roman law. He says here that “peradventure” realty which was devised, sold, 
and then repurchased, will pass by will. In Part 7, $15, he says that alienation of 
realty revokes a prior devise thereof, even though testator repurchases it. 

*Orm v. Smith, 1 Eq. Cas. Abr. 302, Gilb. 82, 2 Vern. 681 (1711); Ford v. 
Fleming, 2 P.Wms. 469, 1 Eq.Cas.Abr. 302 (1728). 

Swinburne, in his work on Wills, said “. . . peradventure the Testator exact- 
ing and receiving the money did lay it up, and safely keep it for the Legatory; 
or did utter in words that he did not intend thereby to revoke the Legacy; 
in these cases the Legacy is not revoked.” Swinburne on Wills, Part VII, §20. 
In Fryer v. Morris, 9 Ves. Jr. 360 (1804), the court referred to this statement 
with approval, although the specific citation was not given in the opinion of the 
court. The court held, however, that testator’s act in collecting dividends in 
bankruptcy, depositing them in a bank in which testator had no other deposit, 
and in drawing out a very small part of the original deposit was not a “laying 
up” for the legatee. The legacy of the debt which the bankrupt owed was 
accordingly adeemed by the testator’s act in collecting it. 

* Hambling v. Lister, Ambl. 401 (1761); Clark v. Browne, 2 Sm. & G. 524 
(1854). 
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the property or collects the debt, it is his intention at the time of 
such sale of property or collection of the debt that determines wheth- 
er or not the legacy is adeemed.”* If testator has bequeathed a 
debt which a third person owes to him and subsequently testator 
collects such debt, some of the courts have carried the intention 
theory so far as to hold that the ademption of the debt by such 
payment depends on whether testator compelled the debtor to pay 
such debt, on the one hand; or whether, on the other hand, debtor 
paid such debt voluntarily and without being compelled to pay such 
debt by testator.27 Some of the cases which repudiate this distinc- 
tion as a conclusive test adhere to the intention theory; and repudi- 
ate the distinction only because they think that the entire transaction 
should be considered, to determine whether* or not testator intended 
to adeem the legacy. It is pointed out, by some courts, that testator 
might have compelled the debtor to pay the debt for the purpose of 
preserving the fund for the legatee; and not for the purpose of de- 
priving the legatee of his legacy. 

The theory that the sale of property or the collection of a debt 
which had been bequeathed, operated as an. ademption or not ac- 
cording to testator’s intention at the time that he made such sale or 
collected such debt, was adopted by: a few of the earlier American 





*In Partridge v. Partridge, Cas. temp. Talb. 226 (1736), testator had 1800 
pounds of South Sea stock. He bequeathed 1,000 pounds of his stock to A. 
Subsequently testator sold all but 200 pounds; and then he bought 1,400 pounds. 
While the court might have decided that the specific property was in existence 
at the death of testator and belonged to him, it did not base its decision for the 
specific legatee on this ground. On the contrary, the court said, “All cases of 
ademption of legacies arise from a supposed alteration of the intention of the 
testator.” Accordingly, said the court, his sale showed a presumptive intention 
not to give such legacy; while his subsequent repurchase showed a presumptive 
intention to give such legacy. 

In Hambling v. Lister, Ambl. 401 (1761), testator bequeathed to A a debt 
which B owed to testator. Subsequently it appeared that B was becoming in- 
solvent. To save any part of the debt testator then accepted from B something 
over 80% of the principal. The court held that “there must be an indication of a 
change of mind to work an ademption”; that testator did not intend to adeem 
the legacy; and that accordingly the legatee took the amount which testator had 
collected from the debtor. 

*Orm v. Smith, 1 Eq.Cas.Abr. 302, Gilb. 82, 2 Vern. 681 (1711); Crockat 
v. Crockat, 2 P.Wms. 164 (1723); Drinkwater v. Falconer, 2 Ves. Sr. 623 (1755) ; 
Hambling v. Lister, Ambl. 401 (1761); Coleman v. Coleman, 2 Ves. Jr. 639 
(1795). 

This principle has also been recognized in obiter. Rider v. Wager, 2 P.Wms. 
328 (1725); Ashton v. Ashton, 3 P.Wms. 384 (1735); Partridge v. Partridge, 
Cas. temp. Talb. 226 (1736). See Note 3 Cas. temp. Talbot 227. 

*Ford v. Fleming, 2 P.Wms. 469, 1 Eq.Cas.Abr. 302 (1728); Innes v. 
Johnson, 4 Ves. Jr. 568 (1799) (obiter). See also Earl off Thomond v. Earl of 
Suffolk, 1 P.Wms. 462 (1718) ; Rider v. Wager, 2 P.Wms. 328 (1725). 
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cases,*® apparently where the courts had access to the earlier Eng- 
and later cases had repudiated this theory. 

Before the English chancellors had applied their theories of 
ademption by extinction to many cases, they began to feel that the 
theories with which they began would not work at English law. 
The attempt to determine whether or not testator intended to de- 
stroy the legacy by selling the thing which he had bequeathed was 
found to produce a great deal of confusion and very little else.*” 
The courts began to wonder how a legacy which had once been ex- 
tinguished could be revived by the conduct of, the testator if he did 
not make a will or codicil in which such intent found expression.*' 





* Beall v. Blake, 16 Ga. 119 (1854) (said in Lang v. Vaughn, 137 Ga. 671, 
74 S.E. 270, 40 L.R.A. (N.S.) 542 (1912), not to be a true case of ademption.) 

In Lilly v. M. D. Curry’s executor, 69 Ky. (6 Bush): 590 (1869) the court 
held that the sale of a chattel which had been specifically devised operated as an 
ademption, even if such sale were made by the unauthorized agent of testator, on 
the theory that “the law presumes an intention to adeem” under such circum- 
stances. The court, however, goes on to paraphrase Lord Thurlow’s opinion in 
Humphreys v. Humphreys, 2 Cox 184 (1789) to the effect that the idea of dis- 
cussing the motives and intention of testator in questions of ademption by 
extinction would result in endless confusion. In White v. Winchester, 23 Mass. 
(6 Pick) 48 (1827), testator made a specific bequest of stock and subsequently 
sold part of it. The court said, “If the object of the testator was to give the 
identical stock . . . the sale of part would be proof of animus revocandi. .. .” 
In Stout v. Hart, 7 N.J.L. 414 (1801), testator bequeathed “all the money due 
on a bond against” X and Y. Subsequently, at the request of Y, the surety, T 
took another bond signed by the same obligors. The court held that this amounted 
to a voluntary payment of the first bond on the part of the debtors; and that 
for that reason the legatee took the second bond. The court did not discuss 
the fact that the change was one of form and not of substance. 
lish cases which applied such theory, and did not know that other 


*In Stanley v. Potter, 2 Cox 180 (1789) the court said, “The idea of pro- 
ceeding on the animus adimendi has introduced a degree of confusion into the 
cases which is inexplicable and I can make out no precise rule from them upon 
that ground.” 

In Humphreys v. Humphreys, 2 Cox 184 (1789), testator had made a spe- 
cific bequest of stock. Subsequently he sold part of the stock and with the 
proceeds paid off a part of the mortgage on his land. The court held that the 
sale of the stock adeemed the legacy; “that the only rule to be adhered to was to 
see whether the subject of the specific bequest remained in specie at the time of 
the testator’s death; and if it did not, then there must be an end to the bequest; 
and the idea of discussing what were the particular motives and intentions of the 
testator in each case, in destroying the subject of the bequest, would be pro- 
ductive of endless uncertainty and confusion”. 

See also Barker v. Rayner, 5 Madd. 208 (1820) and In re Bridle, 4 C.P.Div. 
336 (1879), in which the same views are repeated. 

“In Ashburner v. Macguire, 2 Brown Ch. Cas. 108 (1786), the court said 
“there is no ground to say, that, after a legacy is extinguished, a man may by his 
conduct revive it.” Fryer v. Morris, 9 Ves. Jr. 360 (1804). (The court said that if 
it were to give to the legatee the proceeds created by testator’s sale created by 
specific bequest, the court would change the gift from a specific legacy to a 
general legacy. In this case the bequest was of “all such sum and sums as my 
executors may after my death receive” on a specifid note which testator owned. 
The makers of such note were bankrupt.) 
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Back of this, in part at least, was the effect of the Statute of 
Frauds.®? which provided that a will or testament must be in writ- 
ing, with but few minor exceptions. Finally it was said that the 
theory of the Roman law was never adopted by English law ;** and 
testator in selling the legacy, collecting the debt, and the like, was 
discarded; and it was said that the only test to apply in ademption 
by extinction was (1) was the legacy specific, and (2) was the 
legacy, in existence at testator’s death and did he then own it. If 
it was specific, and if it was sold or destroyed before testator died, 
or if he did not own it at his death, it was adeemed and the legatee 
lost the legacy, in whole or in part.®® 

This view has been adopted by the great majority of American 
courts.°6 The theory that ademption by extinction depends on the 





29 Car. 2, c. 3, $85, 19, and 23. 
* Ashburner v. Macguire, 2 Brown. Ch. Cas. 108 (1786). Y , 
Swinburne was cited only to be disapproved.** The intention of 


*The court said “I doubt if the authors cited by him support him.” Ash- 
burner v. Macguire, 2 Brown. Ch. Cas. 108 (1786), quoted, In re Bridle, 4 
C.P.Div. 336 (1879). 

** Humphreys v. Humphreys, 2 Cox 184 (1789). (The Court said that the 
specie at the time of the testator’s death”.) Fryer v. Morris, 9 Ves. Jr. 360 (1804) ; 
specie at the time of the testator’s death”. Fryer v. Morris, 9 Ves. Jr. 360 (1804) ; 
Pattison v. Pattison, 1 Myl. & K. 12 (1832); In re Bridle, 4 C.P.Div. 336 (1879) ; 
In re Dowsett, (1901) 1 Ch. 398 (1900); Im re Slater (1907) 1 Ch. 665 (1907). 

* Georgia Infirmary v. Jones, 37 Fed. 750 (1889), appeal dismissed, 149 U'S. 
774, 13 S.Ct. 1047, 37 L. Ed. 966 (1893); Nusly v., Curtiss, 36 Colo. 464, 85 Pac. 
846, 7 L.R.A. (N.S.) 592 (1906); Lang v. Vaughn, 137 Ga. 671, 74 S.E. 270, 
40 L.R.A. (N.S.) 542 (1912); Gardner v. McNeal, 117 Md. 27, 82 Atl. 988, 
40 L.R.A. (N.S.) 553 (1911); White v. Winchester, 23 Mass. (6 Pick.) 48 
(1827) ; Moffatt v. Heon, 242 Mass. 201, 136 N.E. 123 (1922); (the Court said, 
“In order to give the proceeds to these legatees the testator should have made a 
codicil to that effect during the years which elapsed between the sale and his 
death. If he failed to do so we are confined to the unambiguous language of the 
will for ascertaining his intention.”) ; Welch v. Welch, 147 Miss. 728, 113 So. 197 
(1927); (the Court said, “The courts cannot by parol testimony, make a will 
which testator did not make.” In this case testator had bequeathed to his wife 
“my Packard automobile.” Subsequently testator exchanged such Packard for a 
Lincoln. He died soon after. Oral evidence which tended to show that testator 
intended that his wife should have the Lincoln was held to be inadmissible.) ; 
Ametrano v. Downs, 170 N.Y. 388, 63 N.E. 340, 58 L.R.A. 719, sub nom. Amo- 
trcno v. Downs, 88 Am. St. Rep. 671 (1902), affirming 62 App. Div. 405, 620, 
70 N.Y.S. 833 (1901), which affirmed 67 N.Y.S. 128, 33 Misc. 180 (1900) ; Adams 
v. Winne, 7 Paige Ch. 97 (N.Y., 1838); Pleasants’ Appeal, 77 Pa. 356 (1875); 
(testator bequeathed to A slaves in Jamaica; act of Parliament set slaves free and 
awarded compensation to owners; testator died before amount of compensation 
was fixed; held that A was not entitled to such compensation.) ; Pruner’s Estate, 
222 Pa. 179; 70 Atl. 1000, 40 L.R.A. (N.S.) 561 (1908); Borden v. Borden, 
2 R.I. 94 (1852) (north half of tract 1 devised to A; south half to B; part of 
south half sold to pay taxes on entire tract; no compensation allowed to B.); 
American Trust & Banking Co. v. Balfour, 138 Tenn. 385, 198 S.W. 70, L.R.A. 
1918 D, 536 (1917) ; Skipwith v. Cabell, 60 Va. (19 Gratt.) 758 (1870) (“ademp- 
tion depends on a rule of law, and not upon the intention of the testator’’.). 
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intention of the testator has generally been discarded or forgotten 38T 
and the test of ademption is on whether or not the thing which was 
bequeathed is in existence at testator’s death or belongs to him. at 
that time. 

In some cases, however, ademption is still explained on the theo- 
ry that testator, by selling the bequest, has indicated his intention 
to revoke it.88 It has also been said that, if the form of the gift 
has been changed, the intention of the testator at the time that the 





* Richards v. Humphreys, 32 Mass. (15 Pick.) 133 (1833); Webster v. Web- 
ster, 105 Mass. 538 (1870); Matter of Brann, 219 N.Y. 263, 114 N.E. 404, L.R.A. 
1918 B, 663 (1916); Rogers v. Rogers, 67 S.Car. 168, 45 S.E. 176, 100 Am. St. 
Rep. 721 (1902) (testator bequeathed to his sister all of his claims against A’s 
estate and his interest in A’s estate. At that time the estate was indebted to 
testator. The land which had belonged to A was sold to X to pay A’s debts. X 
gave to testator his bond and mortgage for the amount of such debts and 
testator gave a receipt to A’s estate for his claims. The court held that such sale 
adeemed the legacies of such debts; and that it could not be shown that testator 
had declared that he intended to substitute such bond for such claims.). 

“Ademption . . . is to be sought in the facts as to destruction or loss of the 
thing specified in the legacy, or loss of its identity as specified, rather than in 
change of intention on the testator’s part.” Elwyn v. DeGarmendia, 148 Md. 
109, 128 Atl. 913, 40 A.L.R. 553 (1925). 

Ademption is “not founded on any presumed intention of testator.” Hoke v. 
Herman, 21 Pa. 301 (1853). 

To make use of testator’s declarations to the effect that the legatee should 
take the proceeds of the original bequest “would be equivalent to making a new 
will by parol in conflict with the statute requiring a will to be in writing with 
other formalities.” Rogers v. Rogers, 67 S.Car. 168, 45 S.E. 176, 100 Am. St. Rep. 
721 (1903). 

“. . . by the decided weight of modern authority, intention is immaterial.” 
In re Barrow’s Estate, 103 Vt. 501, 156 Atl. 408 (1931). 

*Kenaday v. Sinnott, 179 U.S. 606, 21 S.Ct. 233, 45 L.Ed. 339 (1900) 
(Ademption is said to be “the extinction or withdrawal of a legacy in consequence 
of some act of the testator equivalent to its revocation or clearly indicative of an 
intention to revoke.”); Georgia Infirmary v. Jones, 37 Fed. 750 (1889), appeal 
dismissed, 149 U.S. 774, 13 S.Ct. 1047, 37 L.Ed. 966 (1893) (the testator be- 
queathed certain claims which were owing to him. He then collected such claims 
during his lifetime. The court said, “his acts were equivalent to a revocation of 
the bequest.”); Kramer v. Kramer, 201 Fed. 248, 119 C.C.A. 482 (1912), re- 
versing in part, Kramer v. Lyle, 197 Fed. 618 (1912); Estate of Goodfellow, 166 
Cal. 409, 137 Pac. 12 (1913) ; Estate of Sorensen, 46 Cal. App. (2d) 35, 115 Pac. 
(2d) 241 (1941); Latorraca v. Latorraca, 132 N.J.Eq. 40, 26 Atl. (2d) 522 
(1942) (A change in the form of a bequest was held not to work an ademption 
since “it does not indicate a change in testamentary intention.”) ; Matter of Nan 
Mickel, 14 Johns. 324 (N.Y., 1817) (Testator by sale set a family slave free. 
The court said, “The sale made by the testator, after making his will, was, pro 
tanto a revocation of the will.”) ; Adams v. Winne, 7 Paige Ch. 97, (N.Y., 1838) ; 
King v. Sellers, 194 N.Car. 533, 140 S.E. 91 (1927) (“Ademption, in law, de- 
notes the destruction, revocation, or cancellation of a legacy ini accordance with 
the intention of the testator, and results either from express revocation or is 
implied from acts done by testator in his lifetime, evidencing an intent to revoke 
or cancel the legacy.”) ; In re Barrow’s Estate, 103 Vt. 501, 156 Atl. 408 (1931), 
citing Mecum v. Stoughton, 81 N.J.Eq. 319, 86 Atl. 52, (1913) (“The intent ... 
to make it specific . . . necessarily includes an intent to render it subject to 
ademption.”) ; 1 Wit1aMs on Execurors (12th ed. Engl.) 117, 860. 
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change was made, may determine whether such change operates as 
an ademption or not.*® 

If testator becomes incapable of managing his own business, 
after the will is made, and a guardian of his property is appoint- 
ed, does a sale by such guardian or a change by him in the substance 
of the investment work an ademption? Some courts hold that it 
does. Others hold that it does not, on the theory that testator 
did not intend to make such change.*! This assumes that testator’s 
intention is an essential element of ademption; a theory which seems 
to have more justification in a case like this than in other cases. 

Testator’s actual intention seems to be clearly an element of 
ademption if the bequest has been sold, invested, and the like, by 
one who assumes, without authority, to represent testator in such 
transactions. *” 





” Estate of McLaughlin, 97 Cal. App. 485, 275 Pac. 875 (1929); Joynes v. 
Hamilton, 98 Md. 665, 57 Atl. 25, (1904); Hill’s Administrators v. Hill, 127 Va. 
341, 103 S.E. 605 (1920). 

“That such sale, if a change in the substance of the gift, works an ademp- 
tion, see Jones v. Green, L.R. 5 Eq. Cas. 555, (1868) ; In re Freer, 22 Ch. Div. 622 
(1882); Matter of Ireland, 257 N.Y. 155, 177 N.E. 405 (1931); annotated 
1 Brooxtyn L. Rev. 127, 45 Harv. L. Rev. 710, 9 New York University Law 
Review 506 and Str. Joun’s L. Rev. 147; In re Barrow’s Estate, 103 Vt. 501, 
156 Atl. 408 (1931). 

The Lunacy Regulation Act (16 & 17 Vict. c. 70) §119 preserved the rights 
of devisees of land if the committed was ordered to sell land. It did not apply 
to a sale of personality. In re Freer, 22 Ch. Div. 622 (1882). 

The Lunacy Act, 1890 (53 Vict. c. 5) $123 preserved the right of devisees, 
legatees, etc. in moneys arising from any sale, etc. under the powers of this act. 
In re Alston, (1917) 2 Ch. 226 (1917). See also In re Harding (1934) 1 Ch. 271 
(1933). 

This statute was held not to protect the right of a legatee to whom a bank 
deposit was bequeathed if under an order of court such deposit had been paid 
into court and invested in India stock. In re Walker (1921) Ch. 63 (1921). 

“Wilmerton v. Wilmerton, 176 Fed. 896, 100 C.C.A. 366, 28 L.R.A. (NS.) 
401, (1910); cert. denied, Wilmerton v. Wilmerton, 217’ U.S. 606, 30 S.Ct. 696, 
54 L.Ed. 900 (1910); Jn re Barnes’ Estate, 162 Mich. 79 (sub nom. World’s 
Gospel Union v. Barnes’ Estate, 127 N.W. 37) (1910); National Board v. Fry, 
293 Mo. 399, 239 S.W. 519 (1922); Buder v. Stocke, 343 Mo. 506, 121 S.W. (2d) 
852 (1938); Morse v. Converse, 80 N.H. 24, 113 Atl. 214 (1921); In re Cooper, 
95 N.J.Eq. 210, 123 Atl. 45, 30 A.L.R. 673 (1923); reversing, 94 N.J.Eq. 380 
119 Atl. 634 (1923) (The court held that the sale by a guardian is not an ademp- 
tion, saying, “To hold otherwise would be to say that he (the guardian) may 
arbitrarily revoke her (testatrix’s) will so far as it provides specific legacies.”). 

“Basan v. Brandon, 8 Sim. 171 (1836) (Testator bequeathed a part of a 
fund in the hands of his English agents; his Jamaica agent then, without author- 
ity, directed his English agents to invest such fund; the English agents obeyed. 
The court held that the pecuniary legacy was not adeemed.); Taylor v. Taylor, 
10 Hare 475 (1853) (Testator by testament made specific bequest to widow; 
A was executor; testator became insane; without authority, widow A and 
residuary legatee sold such bequest; proceeds in trust for testator; testator died; 
held that bequest was not adeemed and that widow took such proceeds.) ; 
Jenkins v. Jones, L.R. 2 Eq. Cas. 323 (1866) (testator by testament made 
specific bequest to A who was also an executor; Testator became insane; without 
authority A sold such bequest and deposited price in names of A and other 
executor; testator died; held that bequest was not adeemed and that A took such 
proceeds. ) 
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If the thing that was bequeathed has been destroyed under cir- 
cumstances which do not give rise to any liability for its destruc- 
tion, or if testator has given it away during his lifetme, there are 
no proceeds of the thing which was bequeathed, and no question 
can arise as to their. disposition. If, however, the thing which was 
bequeathed has been sold, exchanged, and the like, and something 
of value has been received by testator in exchange therefor, ques- 
tions arise as to the disposition of these proceeds. 

In some cases the will shows that testator contemplated the 
possibility of sale, exchange and the like in his lifetime; and that 
in such case he disposed of the proceeds of the property which he 
had bequeathed; usually giving such proceeds to the persons to 
whom such property had been bequeathed. Whether the proceeds 
are given to him or someone else, full effect is| given to a clause in 
the will which makes provision for such proceeds.** 





“Earl of Thomond v. Earl of Suffolk, 1 P. Wms. 469 (1718) (bequest of a 
specific bond; and if paid before death of testatrix, a bequest of “so much money 
as the principal money so paid in shall amount to.”). Bronsdon v. Winter, Ambl. 
57 (1745) (bequest of two specific navy bills “and the several sums of money 
due thereon”.). Pulsford v. Hunter, 3 Brown Ch. Cas. 416 (1792) (bequest of 
“value” of testator’s property in hands of B.). Clark v. Browne, 2 Sm. & G. 524 
(1854) (one third of the amount of whatever sum or sums of money might arise 
or be received from the estate of X). Moore v. Moore, 29 Beav. 496 (1860) 
(bequest of all the share and interest to which testatrix was entitled in the 
estate of her late husband). Morgan v. Thomas, L.R. 6 Ch. D. 176 (1877) 
(“all the real and personal estate which I am or shall be entitled to under the 
will of my late uncle”). In re Davies (1925) Ch. 642 (1925) (bequest of “pro- 
ceeds of sale of such parts of such estate as have been sold” includes proceeds of 
land sold after will is made; under statute which provides that a “will shall be 
construed . . . as if it had been executed immediately before the death of the 
testator”). In re Calow (1928) Ch. 710, (1928); In re Lewis’s Will Trusts (1937) 
Ch. 118 (1936) (a bequest of specific securities “or the investments representing 
the same at the date of my death if they shall have been converted into other 
holdings”). Watson v. Watson, 183 Ky. 516, 209 S.W. 524, 3 A.L.R. 1575 
(1919). Littig v. Hance, 81 Md. 416, 32 Atl. 343 (1895) (will recited that 
deceased husband of testatrix had been indebted to her for dividends, that she 
was also entitled to ‘moneys’ from his estate and from the estate of her deceased 
son; after paying some pecuniary legacies, testatrix gave and devised “the same 
absolutely” to A; such amounts were paid to testatrix in her lifetime). Gardner 
v. Printup, 2 Barb. 83 (N.Y. 1847). Nooe v. Vannoy, 59 N. Car. (6 Jones Eq.) 
185 (1861). Tweitmann’s Estate, 293 Pa. 202, 142 Atl. 210 (1928) (bequest of 
“mortgage money”; will provided for reinvestment in other mortgages; proceeds 
deposited in savings account.) 

The will may provide for the sale of certain property after testator’s death 
by executor or trustee and the payment of the proceeds to certain beneficiaries. 
Testator sells such property during his lifetime. What language shows an inten- 
tion to bequeath the proceeds of specific property in case testator conveys it for 
value during his life is a problem upon which the courts have disagreed. 

In a number of cases it has been held that the devisee does not take the 
proceeds of the realty in cases of this sort. Arnald v. Arnald, 1 Brown Ch. Cas. 
401, (1784) sub nom. Arnold v. Arnold, 2 Dickens 645 (1784); In re Will of 
Miller, 128 Iowa 612, 105 N.W. 105 (1905); McNaughton v. McNaughton, 
34 N.Y. 201 (1886); Philson v. Moore, 23 Hun. 152 (N.Y. 1880); Perry v. 
Perry, 175 N. Car. 141, 95 S.E. 98 (1918); Kunkle v. Fisher, 15 Ohio N. P. 
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In most cases testator has apparently not considered the pos- 
sibility of his selling or exchanging the property which he bequeath- 
ed; and no provision is made for the disposition of the proceeds. 





(N.S.) 351, 250 D.N.P. 383 (1913) (affirmed by court of appeals without 
opinion.) 

Testator devised one third of his farm to each of his three daughters. As to 
daughter A, the will provided “if my executor shall think best to sell said farm, 
I give to her one third part of the proceeds. .. .” As to B and C the will pro- 
vided, “if said farm is sold, then one third of the proceeds of said farm” is 
bequeathed to B and one third to C. Testator sold such farm in his lifetime. 
The court held that A’s devise was adeemed; and that B and C each took one 
third of the proceeds. Clark v. Packard, 75 Mass. (9 Gray) 417 (1857). The 
court said, of the devise to A, “But as the farm was disposed of by the testator 
himself in his lifetime, both the devise and the legacy necessarily failed; the 
devise, because there was nothing at the testator’s decease upon which it could 
take effect, and the legacy because the contingency of a sale by the executor had 
become impossible.” 

Apparently, in these cases, it was assumed that testator regarded the pro- 
vision for a sale by the executor, etc., as vitally important, and as providing the 
only case in which the devisee or legatee should take the proceeds of the specific 
property. 

In other cases, it has been held that the proceeds pass to the devisee. Connec- 
ticut Trust and Safe Deposit Co. v. Chase, 75 Conn. 683, 55 Atl. 171 (1903). 
(Court emphasizes fact that in this case there was no trust. In Arnold v. Arnold 
there was.) Miller’s Ex’r. v. Malone, 109 Ky. 133, 58 S.W. 708 (1900) ; Durham’s 
Administrator v. Clay, 142 Ky. 96, 134 S.W. 153 (1911); Merrill v. Winchester, 
120 Me. 203, 113 Atl. 261 (1921); In re Manshaem’s Estate, 207 Mich. 1, 173 
N.W. 483, (1919). Apparently, in these cases, the provision for a sale by the 
executor has been treated as a minor and subsidiary provision; testator’s para- 
mount intention being that the devisee should take the proceeds of the property, 
no matter when it was sold. 

An attempt has been made to distinguish between a devise in trust with 
power to sell, in which case it is said that the beneficiary does not get the pro- 
ceeds if testator sells such property during his lifetime, and the creation of a 
power of sale without a trust, in which case it is said that the beneficiary takes 
the proceeds. Connecticut Trust and Safe Deposit Co. v. Chase, 75 Conn. 683, 
55 Atl. 171, (1903) (distinguishing Arnald v. Arnald, 1 Brown Ch. Cas. 401 
(1784), sub nom. Arnold v. Arnold, 2 Dickens 645 (1784); also explained as a 
change of form and not a change of substance; since testator always had the 
legal title to the devised realty, since he took a mortgage to secure the unpaid 
purchase price). This attempted distinction does not, however, reconcile most 
of the cases, since in cases in which there was no devise in trust it has been held 
that the devisee did not take the proceeds if testator sold the property in his 
lifetime ; McNaughton v. McNaughton, 34 N.Y. 201 (1866); Perry v. Perry, 175 
N.Car. 141, 95 S.E. 98 (1918), while in cases in which there was a devise in trust 
it has been held that the devisee took the proceeds of such property; Miller’s 
Ex’r v. Malone, 109 Ky. 133, 58 S.W. 708 (1900) ; Merrill v. Winchester, 120 Me. 
203, 113 Atl. 261 (1921). 

See also, McBrayer’s Administrator v. Yates, 185 Ky. 140, 214 S.W. 815 
(1919) (a devise of “interest” in land does not pass the proceeds if testator sells 
it); First National Bank v. Union Hospital, 281 Mass. 64, 183 N.E. 247, 89 
A.L.R. 1125 (1932) (a bequest of specific stock or of “the proceeds of any sale 
that shall be made of such stock” was held not to pass stock dividends declared 
during the lifetime of testator.); May v. Sherrard, 115 Va. 617, 79 S.E. 1026, 
Ann. Cas. 1915 B. 1131 (1913) (statement in codicil that devised realty has been 
sold and proceeds invested in other described realty does not pass such other 
realty to devisee.); Estate of Kamba, 230 Wis. 246, 282 N.W. 570, 119 A.L.R. 
1383 (1938) (bequest of proceeds “of insurance policies” does pass amounts 
which testator collected on such policies in his lifetime). 
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In such a case the proceeds do not pass to the devisee,** even though 
they are in a form much like that of the original bequest.*® 

The will may, however, contain another clause which makes a 
disposition in general terms. speaking from testator’s death, of the 
kind of property into which the proceeds of the specific bequest 
have been converted. In such a case the legatee of property of this 
general sort takes the proceeds of the property which testator had 
bequeathed specifically. Testator has given the property in this 
way; and full effect must be given to his express gift, no matter 
how unlikely it might seem, that, when testator made his will, he 
expected that the proceeds of the specific gift would pass under the 
other clause.*® 

There may be no clause in the will which passes property of the 
kind into which the proceeds of the specific bequest had been con- 





“Pattison v. Pattison, 1 Myl. & K. 12 (1832); Gardner v. Hatton, 6 Sim. 93 
(1833) ; Macdonald v. Irvine, L.R. 8 Ch. Div. 101 (1878); In re Lane, L.R. 14 
Ch. Div. 856 (1880); Holmes v. Langley, (1913) 1 Ir. Rep. 232 (1912, 1913); 
Nusly v. Curtiss, 36 Colo. 464, 85 Pac. 846, 7 L.R.A. (N.S.) 592 (1906); Newby 
v. Union Bank & Trust Co., 195 Ky. 481, 243 S.W. 11 (1922); Tolman v. Tolman, 
85 Me. 317, 27 Atl. 184 (1893); Gardner v. McNeal, 117 Md. 27, 82 Atl. 988, 
40 L.R.A. (N.S.) 553, Ann. Cas. 1914 A 119 (1911); First National Bank v. 
Perkins Institute, 275 Mass. 498, 176 N.E. 532 (1931); Dunlap v. Hart, 274 Mo. 
600, 204 S.W. 525, 3 AL.R. 1493 (1918); Rogers v. Rogers, 67 S. Car. 168, 
45 S.E. 176, 100 Am. St. Rep. 721 (1903); Tipton v. Tipton, 41 Tenn. (1 Coldw.) 
253 (1860); American Trust & Banking Co. v. Balfour, 138 Tenn. 385, 198 S.W. 
70, L.R.A. 1918 D, 536 (1917); May v. Sherrard, 115 Va. 617, 79 S.E. 1026, Ann. 
Cas. 1915B 1131 (1913). 

“Pattison v. Pattison, 1 Myl. & K. 12 (1832) (specific bequest of long 
annuities, proceeds invested in similar, but not identical, annuities); Gardner v. 
Hatton, 6 Sim. 93 (1833) (specific bequest of debt secured by mortgage; debt 
paid; most of proceeds invested in another debt secured by mortgage); Mac- 
donald v. Irvine, L.R. 8 Ch. Div. 101 (1878) (specific bequest of bonds; bonds 
sold; proceeds invested in other bonds) ; Im re Lane, L.R. 14 Ch. Div. 856 (1880) 
(debentures converted into debenture stock); Tolman v. Tolman, 85 Me. 317, 
27 Atl. 184 (1893) (specific bequest of note secured by mortgage; mortgagor 
conveyed land to holder in satisfaction of note; grantee (testator) sold land to 
third person and took his notes for purchase price); Gardner v. McNeal, 117 
Md. 27, 82 Atl. 988, 40 L.R.A. (N.S.) 553, Ann. Cas. 1914 A 119 (1911) (specific 
bequest of stock in corporation; stock sold by unauthorized agent; sale ratified; 
proceeds invested in other stock); First National Bank v. Perkins Institute, 275 
Mass. 498, 176 N.E. 532 (1931); Dunlap v. Hart, 274 Mo. 600, 204 S.W. 525, 
3 A.L.R. 1493 (1918); Tipton v. Tipton, 41 Tenn. (1 Coldw.) 253 (1860) 
(specific bequest of note; note sold; note of purchaser for purchase price taken 
in payment.); May v. Sherrard, 115 Va. 617, 79 S.E. 1026, Ann. Cas. 1915 B, 
1131 (1913) (specific devise of land; land sold; proceeds invested in other land). 

“ Moncrief v. Shuman, 169 Ga. 217, 150 SE. 98 (1929); Sims v. Hays, 212 
Ill. App. 23 (1918); New Albany Trust Co. v. Powell, 29 Ind. App. 494, 64 N.E. 
640 (1902) ; In re Will of Miller, 128 Iowa 612, 105 N.W. 105 (1905); Reynolds’ 
Executor v. Reynolds, 187 Ky. 324, 218 S.W. 1001 (1920); Newby v. Union 
Bank & Trust Co., 195 Ky. 481, 243 S.W. 11 (1922); Webster v. Webster, 105 
Mass. 538 (1870); McNaughton v. McNaughton, 34 N.Y. 201 (1866); Perry v. 
Perry, 175 N.C. 141, 95 S.E. 98 (1918); Sharp v. McPherson, 10 Ohio C.C. 181, 
6 Ohio C.D. 634 (1895) ; Kunkle v. Fisher, 15 Ohio N.P. (N.S.) 351, 25 O.D.N.P. 
383 (1913) (affirmed by court of appeals without opinion.). 
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verted, but there may be a residuary clause which is broad enough to 
iiuclude such proceeds. In a case of this sort, the proceeds of the 
specific gift will pass under this residuary clause,*? unless it is neces- 
sary to use them to pay debts, general legacies, and the like.** 

It may be that the will does not contain either of these types of 
dispositive clauses. In a case of this sort, the proceeds of the speci- 
fic bequest are intestate property and pass under the laws of des- 
cent and distribution.*® The result is usually at variance with the 
probable intention of testator ;*® partially at variance if the devisee 
takes part of the proceeds under either of the types of bequest al- 





*Arnald v. Arnald, 1 Brown Ch. Cas. 401 (1784), sub nom. Arnold v. 
Arnold, 2 Dickens 645 (1784) (to residuary legatee of personal estate); Ash- 
burner v. Macguire, 2 Bro. C.C. 108 (1786); Badrick v. Stevens, 3 Bro. C.C. 431 
(1792); Harrison v. Jackson, L.R. 7 Ch. D. 339 (1877); Macdonald v. Irvine, 
L.R. 8 Ch. Div. 101 (1876, 1877, 1878) ; Im re Freer, L.R. 22 Ch. D. 622 (1882) ; 
In re Dowsett (1901) 1 Ch. 398 (1900); Douglass v. Douglass, 13 App. D.C. 21 
(1898) ; Lang v. Vaughn, 137 Ga. 671, 74 S.E. 270, 40 L.R.A. (N.S.) 542, Ann. 
Cas. 1913 B, 52 (1912); Coon v. Coon, 187 Ind. 478, 118 N.E. 820 (1918); 
In re Estate of Bernhard, 134 Iowa 603, 112 N.W. 86, 12 L.R.A. (N.S.) 1029 
(1907) ; In re Estate of Keeler, 225 Iowa 1349, 282 N.W. 362 (1938); annotated 
24 Iowa L. Rev. 617; Myers v. Noble, 141 Kan. 432, 41 Pac. (2d) 1021, 97 
A.L.R. 463 (1935); Emery v. Union Society, 79 Me. 334, 9 Atl. 891 (1887); 
Harvard Unitarian Society v. Tufts, 151 Mass. 76, 23 N.E. 1006, 7 L.R.A. 390 
(1890) ; Moffatt v. Heon, 242 Mass. 201, 136 N.E. 123 (1922); Fidelity National 
Bank & Trust Co. v. Hovey, 319 Mo. 192, 5 S.W. (2d) 437, 73 A.L.R. 1228 
(1928) ; Cozzens v. Jamison, 12 Mo. App. 452 (1882); Adams v. Winne, 7 Paige 
Ch. 97 (N.Y., 1838); Pleasants’ Appeal, 77 Pa. 356 (1875) ; Harshaw v. Harshaw, 
184 Pa. 401, 39 Atl. 89 (1898). 

“Ford v. Cottrell, 141 Tenn. 169, 207 S.W. 734 (1918); Hood v. Haden, 82 
Va. 588 (1886). 

“In re Dowsett (1901) 1 Ch. 398 (1900) (Testator devised life estate to A 
with power of appointment; testator died; A exercised such power in favor of B; 
railway took land under statutory powers; the court held that B’s devise was 
adeemed and that the proceeds of such land passed under testator’s residuary 
bequest); Georgia Infirmary v. Jones, 37 Fed. 750 (1889); appeal dismissed, 
149 US. 774, 13 S.Ct. 1047, 37 L.Ed. 966 (1893) (the specific bequests which 
were adeemed were excluded by the will from a prior general gift of all of 
testator’s property to his children) ; Estate of Benner, 155 Cal. 153, 99 Pac. 715 
(1909) ; Tolman v. Tolman, 85 Me. 317, 27 Atl. 184 (1893) ; Gardner v. McNeal, 
117 Md. 27, 82 Atl. 988, 40 L.R.A. (N.S.) 553, Ann. Cas. 1914 A., 119 (1911); 
Welch v. Welch, 147 Miss. 728, 113 So. 197 (1927) ; Dunlap v. Hart, 274 Mo. 600, 
204 S.W. 525, 3 A.L.R. 1493 (1918) ; Gilbert v. Gilbert, 9 Barb. 532 (N.Y. 1850) ; 
Milligan v. Greeneville College, 156 Tenn. 495, 2 S.W. (2d) 90 (1928) (devise 
of tract 1 to college. If not used for purposes specified in will or iff abandoned 
by college “to go to my heirs in fee;” tract 2 to be sold and proceeds applied 
to certain bequests and expenses; “all the residue of my estate, be the same 
proceeds of (tract 2) or of my personal estate of every kind and character” to a 
specified charity. Testator sold tract 1; held that the proceeds did not pass under 
the residuary clause, but went as intestate property to the heirs of testator) ; 
Bynum v. McDowell, 3 Tenn. App. 340 (1926). 

Estate of Benner, 155 Cal. 153, 99 Pac. 715 (1909); Tolman v. Tolman, 
85 Me. 317, 27 Atl. 184 (1893) ; Beck v. McGillis, 9 Barb. 35 (N.Y. 1850) ; Gilbert 
v Gilbert, 9 Barb. 532 (N.Y. 1850); Bynum v. McDowell, 3 Tenn. App. 340 
(1926). ; 
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ready mentioned, or by descent and distribution ;*! completely at 
variance if the devisee takes nothing by any of these methods.*? 


IV 


Since testators rarely make provisions in their wills for the dis- 
position of the proceeds of specific bequests, and since the present 
theory and principles of ademption by extinction were based upon 
the determination of the courts to ignore the intention which tes- 
tator actually had when he sold or exchanged the thing which se 
had bequeathed, it might be expected that the present rules would 
usually defeat the actual intention of testator. This result was 
noticed soon after the court began to apply the modern theory of 
ademption; and it has frequently been noticed since.®* Feeling 
that they could not and should not go back to the earlier theory of 
regarding testator’s actual intention at the time of the sale of the 
thing bequeathed, and feeling that the present rules combined the 
advantage of reasonable certainty with the disadvantage of operat- 
ing unfairly, the courts have attempted to escape from these diffi- 





= Lang v. Vaughn, 137 Ga. 671, 74 S.E. 270, 40 L.R.A. (N.S.) 542 (1912); 
In re Will of Miller, 128 Iowa 612, 105 N.W. 105 (1905); Ametrano v. Downs, 
170 N.Y. 388, 63 N.E. 340, 58 L.R.A. 719, sub nom. Amotrono v. Downs, 88 
Am. St. Rep. 671 (1902), affirming, 62 App. Div. 405, 620, 70 N.Y.S. 833 (1901), 
which affirmed 67 N.Y.S. 128, 33 Misc. 180 (1900); Tipton v. Tipton, 41 Tenn. 
(1 Coldw.) 253 (1860); American Trust & Banking Co. v. Balfour, 138 Tenn. 
385, 198 S.W. 70, L.R.A. 1918 D. 536 (1917). 

* Ashburner v. Macguire, 2 Bro. C.C. 108 (1786); Badrick v. Stevens, 3 Bro. 
C.C. 431 (1792); Holmes v. Langley (1913) 1 Ir. Rep. 232 (1912, 1913); Estate 
of Benner, 155 Cal. 153, 99 Pac. 715 (1909); Douglass v. Douglass, 13 App. D.C. 
21 (1898); Moncrief v. Shuman, 169 Ga. 217, 150 S.E. 98 (1929); New Albany 
Trust Co. v. Powell, 29 Ind. App. 494, 64 N.E. 640 (1902); Emery v. Union 
Society, 79 Me. 334, 9 Atl. 891 (1887); Harvard Unitarian Society v. Tufts, 
151 Mass. 76, 23 N.E. 1006, 7 L.R.A. 390 (1890); Moffatt v. Heon, 242 Mass. 
201, 136 N.E. 123 (1922); Dunlap v. Hart, 274 Mo. 600, 204 S.W. 525, 3 A.L.R. 
1493 (1918); Beck v. McGillis, 9 Barb. 35 (N.Y., 1850); Perry v. Perry, 175 
N.C. 141, 95 S.E. 98 (1918). 

* Pawlet’s Case, Sir T. Raymond, 335 (1679); Sibley v. Perry, 7 Ves. Jr. 
523 (1802) (The court said that if the legacy were specific and had been sold 
“. . . nothing could be more contrary to his actual intention than not to have 
the proceeds . . .;” from which the court inferred that the legacy was a general 
one); Fowler v. Willoughby, 2 S. & S. 354 (1825); Harrison v. Jackson, L.R. 7 
Ch. D. 339 (1877) (The court said, “If I were allowed to guess at the intention 
of the testator in this case, and of others where specific legacies have been held 
to be adeemed, I should say that the doctrine of ademption more often than not 
defeats that intention.”); Harvard Unitarian Society v. Tufts, 151 Mass. 76, 
23 N.E. 1006, 7 L.R.A. 390 (1890); Nooe v. Vannoy, 59 N.Car. (6 Jones Eq.) 
185 (1861) (The court said, “. . . it is unusual for a father to adeem in this 
manner, legacies given to children and exclude them from his contemplated 
bounty, when there has been no change of circumstances; and for this reason, 
the Court is slow to adopt the conclusion that there is an ademption, and will 
seek, anxiously, for some mode of explanation.”). 
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culties by getting away from the basic combination of facts which 
lead to them. 

These difficulties arose only in case of the specific bequest. 
Accordingly, from an early period, the courts have construed be- 
quests as general or demonstrative rather than as specific whenever 
the language which testator used would permit of such construc- 
tion ;°* and even, at times, when it would seem that the language 
which testator used suggested a specific bequest.® 

This preference for general legacies, or demonstrative legacies, 
over specific legacies, was also due, in part, to the operation of the 
principles of abatement ; by which specific legacies were paid in full 
before any of the general legacies. While this principle was adopt- 
ed to. give effect to the presumed intention of the average testator, 
it was felt, at the same time, that the average testator knew nothing 
of the principles of abatement and had no idea that the specific 
legatees would be favored at the expense of the general legatees. 
The harsh working of testator’s fictitious intention to prefer the 
specific legatees over the general was thus cured, in part, by ascribing 
tc testator an equally fictitious intent to give general bequests in 
preference to specific bequests. 

From an early period the courts have distinguished between a 
change*in the substance or identity of the bequest, which adeems 
the bequest, and a change in the form, which does not adeem the 
bequest*® In most of the cases, it seems that the courts are really 
trying to draw this distinction and to give full effect to these con- 





“ Brondson v. Winter, Ambl. 57 (1745); Avelyn v. Ward, 1 Ves. Sr. 421 
(1749-1750) ; Simmons v. Vallance, 4 Brown Ch. Cas. 345 (1793); Webster v. 
Hale, 8 Ves. Jr. 411 (1803); Gillaume v. Adderley, 15 Ves. Jr. 384 (389) (1808) ; 
Fowler v. Willoughby, 2 S. & S. 354 (1825); Kenaday v. Sinnott, 179 U.S. 606, 
21 Sup. Ct. 233, 45 L.Ed. 339 (1900) ; First National Bank v. Charlton, 281 Mass. 
72, 183 N.E. 250 (1932) ; Industrial Trust Co. v. Tidd, 49 R.I. 188, 141 Atl. 464 
(1928). 

See, also, Pace, Wits (3rd ed.) §1392 et seg.; and 1515 et seg.; 69 C.J. 999 
et seq. 

© Purse v. Snaplin, 1 Atk. 414 (1738); Attorney General v. Parkin, Amb. 566 
(1769) (The court said, “This Court will, if possible, in every case, lay hold of 
circumstance to construe it a pecuniary bequest.”) ; Chaworth v. Beech, 4 Ves. Jr. 
555 (1799); Kirby v. Potter, 4 Ves. Jr. 748 (1799); Sibley v. Perry, 7 Ves. Jr. 
523 (1802); Lenzen v. Miller, 378 Ill. 170, 37 N.E. (2d) 833 (1941); reversing, 
309 Ill. App. 617, 33 N.E. (2d) 765 (1941); Spinney v. Eaton, 111 Me. 1, 87 Atl. 
378, 46 L.R.A. (N.S.) 535 (1913); Mecum v. Stoughton, 81 N.J.Eq. 319, 86 Atl. 
52 (1913); Snyder’s Estate, 217 Pa. 71, 66 Atl. 157, 11 L.R.A. (N.S.) 49 (1907). 

Pattison v. Pattison, 1 Myl. & K. 12 (1832); Pope v. Hinckley, 209 Mass. 
323, 95 N.E. 798 (1911); Latorraca v. Latorraca, 132 N.J.Eq. 40; 26 Atl. (2d) 
522 (1942). 

See, also, Pack, Wits (3rd ed.) §$1523, 1524; 69 C.J. 1012, et seq. 
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sequences.5* Occasionally, however, we find cases in which the 
courts do not like the consequences of their rules, and seek to avoid 
them by holding that the change is one of form merely; with the 
result that the legatee, accordingly, takes the proceeds of the orig- 
inal gift.5* 


Vv 


It is of course to be regretted that courts make rules and princi- 
ples with the operation of which they are so dissatisfied from the 
outset that they feel compelled to make other equally unsatisfactory 
rules as a means of evading the first set of rules. At the same 
time, a general rule like that for preferring general bequests to 
specific bequests may be a workable rule, and it may be a rule of 
law if the courts adhere to it consistently. If the courts use such 
a rule or principle as a basis for determining their decisions in new 
cases, as they arise, it is possible for the lawyer to get an approxi- 
mate notion of what the courts will do as new cases come before 
them; and these approximate notions may be used in drafting wills 





* In re Slater (1907) 1 Ch. 665 (1907); Im re Kuypers (1925) Ch. 244 
(1925); Im re Carrington (1932) 1 Ch. 1 (1931); Im re Rhagg (1938) Ch. 828 
(1938) ; Whitlock v. Vaun, 38 Ga. 562 (1868); In re Frahm’s Estate, 120 Ia. 85, 
94 N.W. 444 (1903); Brady v. Brady, 78 Md. 461, 28 Atl. 515 (1894); Buder v. 
Stocke, 343 Mo. 506, 121 S.W. (2d) 852 (1938); Latorraca v. Latorraca, 132 
N.J.Eq. 40, 26 Atl. (2d) 522 (1942) (Testator bequeathed his business; then he 
incorporated it, owning all of the stock.); Rue v. Connell, 148 N. Car. 302, 
62 S.E. 306 (1908) ; Skipwith v. Cabell, 60 Va. (19 Gratt.) 758 (1870) (Testator 
made a specific bequest of “my guaranteed bonds of the James River and 
Kanawha Co.”. These bonds were guaranteed by the State of Virginia. Subse- 
quently by statute testator was obliged to surrender these bonds and take in 
their place bonds issued by the State of Virginia. The court held that this was a 
change in form only). 

™ Jacobs v. Button, 79 Conn. 360, 65 Atl. 150 (1906) (Testator devised to A 
certain realty which was mortgaged to secure a debt which testator owed; testator 
then quitclaimed such land to A; the court held that such conveyance did not 
adeem A’s right to have such mortgage debt paid out of testator’s general estate) ; 
Spinney v. Eaton, 111 Me. 1, 87 Atl. 378, 46 L.R.A. (N.S.) 535 (1913) (Testator 
made a bequest of his stock in the X Co. Testator then exchanged such stock for 
bonds of the X Co. The court said, “It has not lost its identity. It represents 
the same property, is of the same value substantially, and the bonds in a varied 
form constitute the same fund.” The court also held that the bequest was demon- 
strative) ; Johns Hopkins University v. Uhrig, 145 Md. 114, 125 Atl. 606 (1924) 
(Testator bequeathed “all of the stocks, bonds and other securities which were 
delivered to me” as testator’s share of his father’s estate. Testator then exchanged 
certain stock for bonds. The court said, “. . . the testator did not initiate the 
change of the investment from the stock to the bonds. . . . It occurred in conse- 
quence of corporate action which he could not have controlled.”) ; Cornwall v. 
Mt. Morris Methodist Episcopal Church, 73 W. Va. 96, 80 S.E. 148 (1913) 
(Testatrix made a bequest out of a fund described as “coal money”, being money 
received from sale of coal in land. She then invested such fund in municipal 
bonds. The court said that this was only a “change of form;” and that the fund 
remained in an altered form.”). 
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or in advising clients of their rights. As long as the courts and 
lawyers use rules of this sort, in this way, it would seem that they 
are really rules of law, whether they are wise rules or not. 
Unfortunately there are a number of cases in which the courts 
have been equally determined to evade the practical application of 
the principles of ademption by extinction, but in which they have 
not been able to lay down any general rule as a basis for future 
action. Instead, it seems in these cases that the courts are really 
considering what is the actual intent of the testator at the time 
at which he sells or exchanges the thing which he has bequeathed ; 
but as the courts deny making use of such intent, even in cases of 
this sort, these courts take some alleged rule or principle of law to 
justify their action in the particular case. Sometimes they take 
what was once a rule or principle of law but which is now obsolete. 
Sometimes they lay down something which never was law and 
which is in direct contradiction to the rules and principles which 
the courts lay down in similar cases which do not involve hardship 
of this sort. These alleged rules and principles are used to justify 
the result which the court has reached; a result which the courts 
apparently feel could not be justified by any existing rule of law. 
In some of the cases, the court justifies its evasion of the gen- 
eral principles of ademption by extinction, by making use of princi- 
; ples of revocation which are either obsolete or which never were 
the law. 
At a time when testator could devise realty which he owned at 
the time that he made his will, if he retained title thereto until his 
death, but could not devise after-acquired realty,5® a conveyance by 
testator of realty which he had devised by a previous will operated 
as a revocation of such devise rather than as ademption. Even if 
he re-acquired such realty, it could not pass under the will.6 When 
by change of statute, testator acquired power to devise after-ac- 
quired realty, the rule that his conveyance of realty revoked a prior 
devise, disappeared. If testator did not re-acquire the land it could 
not pass by will. Under the general rules of ademption by extinc- 
tion, to which reference has been made, the proceeds would not pass 
to the devisee unless an intention to pass the proceeds appeared on 
the face of the will. If testator re-acquited the property, it) would 
pass by will. It was therefore a case of ademption and not a case 
of revocation.® 








* Pace, Wits (3rd ed.) §206; 68 C.J. 492. 
Pace, Writs (3rd ed.) $490; 68 C.J. 855. 
“Pace, Wits (3rd ed.) §§489 and 500 et seq. 
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To evade the application of the principles of ademption, the 
conveyance by testator of realty devised to certain named devisees 
has been called a revocation.*? By using the term ‘revocation’ the 
court has felt free to say that the proceeds of the property were 
withdrawn from the operation of the will and did not pass under a 
residuary clause. This explanation can be used, as a means of 
evading’ the principles of ademption by extinction, only in cases in 
which the devisees of the realty which has been sold are the heirs 
of the testator who will take in case of intestacy; and the residuary 
devisee is one to whom the court feels the testator would not have 
wished the bulk of his estate to pass. 

At the time at which the conveyance of realty which had been 
devised was held to revoke the devise, the proceeds, if they were in 
the shape of personal property, could pass by will, since after-ac- 
quired personalty could be bequeathed. Whether or not such pro- 
ceeds passed under the will in question depended on whether or not 
there was a clause in the will, either a general bequest of the kind of 
personalty in which the proceeds of such realty were invested, or 
a general residuary bequest, under which such proceeds could 
pass.** Accordingly, at modern law, in case of a sale of reaity 
which has been devised specifically under a will which contains a 
general residuary clause, the court cannot reach its desired result 
(namely to give the proceeds of the realty to the devisees to whom 
such realty had been devised) unless the courts couple this resur- 
rection of the defunct doctrine of revocation with a rule as to the 
disposition of the proceeds of the sale of such realty, which never 
was the law. 

By the great weight of authority a will is not revoked by the 
fact that testator is either much richer or much poorer at his death 
than he was when he made the will; or by the fact that testator: has 
conveyed most of the specific items of property which he owned 
when he made his will and has invested the proceeds in other items 
of property.” If, however, testator has attempted to devise specific 
items of property to different favored beneficiaries and has made 
a general residuary bequest and devise to another beneficiary, the 
practical result of testator’s sale or exchange of these specific items 





“In re Estate of Kulp, 122 Neb. 157, 239 N.W. 636 (1931), annotated, 
17 Towa L. Rev. 552. 

“In re Estate of Kulp, 122 Neb. 157, 239 N.W. 636 (1931); annotated, 
17 Iowa L. Rev. 552. 

“ See notes 46 and 47 ante. 

* Pace, Writs (3rd ed.) $505; 68 C.J. 847. 

See also, Hoitt v. Hoitt, 63 N.H. 475, 3 Atl. 604 (1886). 
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of property and the re-investment of the proceeds in other items of 
property will be that the residuary devisee and legatee will take all 
of testator’s property. In this case, the sale of the specific items 
of property and the re-investment of the proceeds in other items 
has been held to operate as a revocation of the entire will, so that 
the residuary devisee and legatee takes nothing and the property 
descends as intestate property.°* This principle can be used as a 
means of evading the principles of ademption by extinction only 
where the favored beneficiaries, including the residuary devisee and 
legatee, are heirs of testator and will take in case of intestacy. 

In other cases the courts conceal their evasion of the general 
principles of ademption by extinction, by taking terms which have 
a well defined legal meaning and giving them some totally different 
meaning. ‘Personal property’ is, as a rule, given its literal mean- 
ing in the absence of other provisions in the will which suggest a 
different meaning. It includes everything other than realty, wheth- 
er tangible or intangible.** If testator has devised certain realty 
to A, and has bequeathed his personal property to B, and has then 
sold such realty, the result which is ordinarily reached under such 
a will is that B takes all of testator’s property ;** a result which 
testator probably did not intend, but a result which follows in- 
evitably if his language is to be taken literally. In cases of this 
sort, the courts evade the consequences of the principles of ademp- 
tion by extinction, by saying that personal property does not in- 
clude money, credits, or other intangibles; but that it applies only 
to tangible personal property. By this explanation, the legatee to 
whom the personal property is bequeathed does not take the proceeds 
of the realty if they are in the form of money, credits or other in- 
tangibles. Such property will descend as in intestacy.® This 





* In re Cooper’s Estate, 4 Pa. 88 (1846) (Will revoked except as to appoint- 
ment of executors, since it was “impossible to execute the will according to his 
intent.”) ; In re Estate of Kulp, 122 Neb. 157, 239 N.W. 636 (1931); annotated, 
17 Iowa L. Rev. 552. 

See, also, In re Estate of O’Connor, 191 Minn. 34, 253 N.W. 18 (1934). 

* Pace, Wits (3rd ed.) §964; 69 C.J. 391 et seq. 

* Pace, Wiis (3rd ed.) §964. See note 46, ante. 

® Stender v. Stender, 181 Mich. 648, 148 N.W. 255 (1914) ; In re Manshaem’s 
Estate, 207 Mich. 1, 173 N.W. 483 (1919) (the court held that this was not a 
specific devise of the farm; and that the principle of ademption did not apply 
where the proceeds of certain property and not the property was given) ; Scott v. 
Scott, 210 Mich. 657, 177 N.W. 965 (1920); Bills v. Putnam, 64 N.H. 554, 15 Atl. 
138 (1888) (The will bequeathed “wearing apparel, household furniture and per- 
sonal property of every name, nature and description” to A and B, daughters, 
and the “rest, residue and remainder of my property, it now being in real estate 
equally” to A, B, C (a son) and D (a grandson). Testator then sold his land. 
The proceeds were, at his death, in the form of a promissory note and a deposit 








32 WISCONSIN LAW REVIEW [Vol. 1943 


method of evasion can, therefore, be used with success only if the 
person or persons to whom the realty was devised and the persons 
who will take in case of intestacy are the same. 

A like result has been reached where testator has devised land 
to A and has bequeathed his “personal effects” to B.7° Even when 
the courts are not considering the question of escaping from the 
consequences of their principles of ademption by extinction, they 
are more likely to treat an’ expression such as “personal effects” as 
limited to tangible personal property than they are to treat “per- 
sonal property” as so limited. Accordingly, if the proceeds of the 
realty which has been conveyed are invested in stocks, bonds, and 
the like, the court may hold that “personal effects” is limited to 
tangible personal property; and in so doing it may, in fact, come 
nearer the actual intention of the average testator than it does in 
the cases, already discussed, in which he makes use of the term 
“personal property.” 

In like manner ,where it is sought to evade the consequences 
of the general principles of ademption by extinction, a phrase such 
as “the above mentioned real estate” has been held to include per- 
sonal property; and thus, if such real estate was sold by testator 
after he made his will, the proceeds of such sale may pass under 
such provision.” 

Occasionally the courts justify these results by using language 
which seems to indicate that the intention which testator actually 
has at the time at which he devises the realty specifically, deter- 
mines whether or not the devisee of such realty takes the proceeds 
thereof if the circumstances which surround the conveyance of such 





in a savings bank. The court held that “personal property” meant only tangible 
personal property; and that the proceeds of the sale of the land passed to the 
residuary devisees and legatees) ; Estate of O’Malley, 238 Wis. 456, 300 N.W. 10 
(1941) (bequest of the “rest residue and remainder of my property and estate 
excepting my personal property” in trust for the parents of testatrix; “personal 
property” held not to include promissory notes). 

In these cases the courts seem to have assumed that testator intended that 
the devisee or legatee should have the proceeds which arose from the sale, ex- 
change, etc., of the specific devise or bequest. In many other cases, the other 
provisions of the will when read in the light of the surrounding circumstances 
may show that testator did not intend to use ‘personal property’ in its technical 
meaning. Pace on Writs (Lifetime Edition) §964; 69 C.J. 391 et seqg.; 137 
A.L.R. 212 (note). 

™ Barney v. May, 135 Minn. 299, sub nom. In re May’s Estate, 160 N.W. 790 
(1917) (bequest of “the residue and remainder of my personal effects of every 
kind and nature not herein enumerated . . .”). 

"In re Harrison’s Estate, 233 Mich. 663, (sub nom., Appeal of Hay, 208 
N.W. 38) (1926) (devise of “all of the above mentioned real estate after all 
bequests have been paid” and after wife’s life estate in such realty.) 











Jan.] ADEMPTION BY EXTINCTION 33 


realty do not show a change of intention,”? and that, in spite of the 
specific character of the devisee or bequest, testator intended his 
gift to be in terms of value and not of specific items of property,” 
The court has given so much effect to testator’s actual or presumed 
intention to pass the proceeds to the original devisee, that where 
there is no general residuary clause, the court has refused to per- 
mit such proceeds to pass as intestate property, but has given effect 
to testator’s intention by giving to the original devisee, the proceeds 
of the sale of such realty, including another tract of land which 
testator bought with part of such proceeds.” 

At the same time the courts occasionally say that they cannot 
consider the actual intent of the testator at the time of the con- 
veyance of the devised realty; even if such actual intention would 
have given the proceeds of the realty to the same persons as those 
to whom it would have passed by a literal interpretation of the 
words of the will.” 


VI 


In a few states the legislatures have, apparently, seen the diffi- 
culties into which the courts have gotten themselves by their 
methods of handling problems of ademption by extinction; and 
these legislatures have attempted to solve the difficulty by statute. 
Most of these statutes are quite restricted in their operation. Few 
attempt to deal with the general situation. 





™ Stender v. Stender, 181 Mich. 648, 148 N.W. 255 (1914) (the bequest was 
of “all the rest and remainder of my personal property including my cigar manu- 
facturing business.” The court said, “No reason is advanced to show that his 
intention so to dispose of his estate was changed.”) ; Kirsher v. Todd, 195 Mich. 
297, 162 N.W. 129 (1917) (the court said, “Nothing can be clearer than that it 
was the intention of testatrix that the plaintiff should inherit nothing from the 
Iowa farm of 160 acres. Should this manifest intention be defeated because the 
testatrix was in ignorance of the generally applicable rule of law that the sale of 
a specifically devised piece of real estate works a revocation of such devise?’’) ; 
Scott v. Scott, 210 Mich. 657, 177 N.W. 965 (1920) (bequest was “all my personal 
property of whatsoever kind that I may possess at the time of my death;” the 
court said “the record does not show that he (testator) ever changed his mind 
...”); Bills v. Putnam, 64 N.H. 554, 15 Atl. 138 (1888) (bequest of household 
furniture, wearing apparel, and personal property of every name and description. 
The court said, “It is not reasonable to believe that the testatrix, without cause, 
intentionally changed the disposition of her property ... ). 

™Testator “had the amount and value of the property in mind and not its 
specific character.” In re Bradley’s Will, 73 Vt. 253, 50 Atl. 1072 (1901). 

See also, Scott v. Scott, 210 Mich. 657, 177 N.W. 965 (1920), and In re 
Estate of Kulp, 122 Neb. 157, 239 N.W. 636 (1931); annotated, 17 Iowa L. REv. 
552. 

™Kirsher v. Todd, 195 Mich. 297, 162 N.W. 129 (1917). 

™ In re Manshaem’s Estate, 207 Mich. 1, 173 N.W. 483 (1919). 
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The courts have, as a rule, distinguished between a change of 
form which does not work an ademption, and a change of sub- 
stance which does.** As we have seen” the courts have, in some 
cases tried to evade the consequences of the doctrine of ademption 
by holding that the change in the bequest is one of form only. Some 
legislatures have tried to expand this principle so as to protect the 
legatee. One statute covers the case of an exchange of property 
for other property of like character; and provides that, in such 
case, the original devisee or legatee takes the property for which 
the original devisee or bequest was exchanged.”* A statute of this 
sort gives no protection to the devisee or legatee if the property 
which was devised or bequeathed was sold or was exchanged for 
property of a different kind.”* If such a statute is enacted in order 
to give effect to the probable intention of the average testator, it 
would seem that his intention would be the same whether, in ex- 
change for the thing which was specifically devised or bequeathed, 
he got another thing of like character, or a thing of an entirely 
different character. It would seem likely that his intention to 
benefit the devisee or legatee was the same in either case. 


Another statute attempts to solve the problem in a different 
way. It provides that if property is specifically devised or be- 
queathed, and if it is then sold on credit, in whole or in part, the 
unpaid price of the thing which was devised or bequeathed specifi- 
cally, passes to the devisee or legatee.*° This, obviously, gives no 
protection to the legatee if the price has been paid in full; and yet, 
if testator’s probable intention is to be regarded, the legatee should 
be protected as much in the one case as in the other. Sometimes 
if the legislature contemplates a change of property by statute from 
one type of property to another, it may provide that bequests of 





™ See ante, notes 56 and 57. 

™ See ante, note 58. 

If the testator exchanges the property bequeathed for other of the like 
character, ,or merely changes the investment of a fund bequeathed, the law deems 
the intention to be to substitute the one for the other, andj the legacy shall not 
fail. Georgia Code, 1933, 113-818; Code of Georgia, 1911, section 3909; Code of 
Georgia, 1895, section 3333. 

™ Morgan v. Wolpert, 164 Ga. 462, 139 S.E. 15 (1927) (Bequest of note 
secured by mortgage; foreclosure; land held not be of like character as note and 
mortgage; land held not to pass to legatee). 

* Powell’s Distributees v. Powell’s Legatees, 30 Ala. 697 (1857); Welsh v. 
Pounders, 36 Ala. 668 (1860); Slaughter v. Stephens, 81 Ala. 418, 2 So. 145 
(1887) ; Scarbrough v. Scarbrough, 176 Ala. 141, 57 So. 820 (1912). 
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property of the former type shall pass property of the latter type.** 

A broader type of statute provides that if a specific bequest or 
devise has been given to an heig or next of kin and this bequest or 
devise has subsequently been sold or exchanged, the original de- 
visee or legatee may follow the proceeds of such property unless it 
appears from the will, or in some other way, that the testator did 
not intend that such heir or next of kin should receive such pro- 
ceeds.8? A statute of this sort, by its terms, is intended to protect 
the heirs and next of kin of testator.** It is not intended to apply 
to devisees or bequests to persons who are not related to testator, 
and could not, under any circumstances, take under the statutes of 
descent or distribution.** ' No fault could, probably, be found with 
this restriction. The'statute in this form, takes care of most diffi- 
culties, with ong exception, which ‘will be noted. It seems to be as 
far as public sentiment will go in the state in which such statut« 
has been enacted; and considerably farther than public sentiment 
will go in most states. 

The serious objection to the present form of the statute is that 
it gives no protection to potential heirs whose parents are alive, and 
who therefore do not come within the class “heirs.” If, for in- 
stance, testator’s child is alive and testator makes a devise to tes- 
tator’s grandchildren, the children of such living child of testator, 
such grandchildren, are not heirs and are not protected by the 
statute. If testator sells the property which was devised or be- 
queathed to such grandchildren, they do not take the proceeds by 
virtue of this statute.*®° It would seem that the statute should apply 





"In re Jenkins, (1931) 2 Ch. 218 (1930, 1931) (testator bequeathed “all 
other moneys that I may at my death possess invested in the Swansea Harbor 
Tiust”; later by statute the interests of such trust were vested in the Great 
Western Railway Company, and stock of such railway was to be issued in 
exchange for interests in such trusts; held not an ademption). 

The English Landed Property Act of 1925, 15 & 16 George 5, c. 20, 8§ 34 
et seq. did not include such a provision. As a result, devises of freeholds in prior 
wills were adeemed. Jn re Kempthorne (1930) 1 Ch. 268 (1929); In re Newman 
(1930) 2 Ch. 409 (1930). 

“ Wichliffe’s Executors v. Preston, 61 Ky. (4 Met.) 178 (1862); Miller v. 
Miller, 67 Ky. (4 Bush.) 482 (1868); Hazelwood’s Executor v. Webster, 82 Ky. 
409 (1884). 

* Hocker v. Gentry, 60 Ky. (3 Met.) 463 (1861); Newby v. Union Bank 
& Trust Co., 195 Ky. 481, 243 S.W. 11 (1922). 

“ Lilly v. Curry’s Executor, 69 Ky. (6 Bush.) 590 (1869); McBrayer’s Ad- 
ministrator v. Yates, 185 Ky. 140, 214 S.W. 815 (1919); Reynold’s Executor v. 
Reynolds, 187 Ky. 324, 218 S.W. 1001 (1920); Newby v. Union Bank & Trust 
Co., 195 Ky. 481, 243 S.W. 11 (1922); Dillender v. Wilson, 228 Ky. 758, 16 S.W. 
(2d) 173 (1929). 

** Reynold’s Executor v. Reynolds, 187 Ky. 324, 218 S.W. 1001 (1920). 
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to all lineal descendents of testator, whether they will actually in- 
herit from him at his death or not; and it would seem that perhaps 
it might apply as well to his collateral relations who are close 
enough to take under the statute of descent and distribution. 

A recent English statute which provides for compensation by 
the government to owners of realty which suffers war damage 
provides that such damage ig to be paid to a devisee of such realty 
if the will was made before the war damage occurred and if tes- 
tator does not manifest a contrary intention in the will or in some 
other will.°® 


VII 


What are the possible solutions of this difficulty? 

If testators were willing to take the necessary amount of trouble 
and if they would not forget incessantly, they, could solve the prob- 
lem themselves without aid from the courts or from the legisla- 
tures. As one possible solution testators might provide in the will 
for a distribution of property among the different legatees or de- 
visees on a percentage basis; avoiding the distinction between speci- 
tic, general, demonstrative, and residuary bequests and devises. 

As another possible solution testator might, in his will, provide 
specifically for the distribution of the proceeds of property which 
testator has devised or bequeathed spesifically, in the case of the 
sale or exchange of property by testator during his life; either to the 
heirs or next of kin of such devisee or legatee; or to others. 

As a third possible, though very impracticable solution, a tes- 
tator might make a new will whenever he sells or exchanges any 
item of his property, of any importance, which he has bequeathed 
or devised specifically. 

Probably none of these solutions are worth anything. Testators 
have had all ofj these powers for some 250 years or more; and the 
situation seems to be getting more complicated and more serious a: 
time goes on. 

Shall we leave it to the courts to do as some of them at present; 
that is, to lay down broad and sweeping principles’ and then to find 
or to invent some ingenious evasion when the result which would be 





“A devise or bequest of an interest in, or in proceeds of sale of land which 
sustains war damage in respect of which a value payment is made. . . contained 
in a testamentary disposition made before the occurrence of the war damage 
shall, in the absence of any contrary intention expressed therein or in any other 
testamentary disposition made by the testator, have effect as if it had included 
a bequest of any such payment, or of any part of any such payment, to which 
the testator might become entitled in respect of that interest.” 4 & 5 George. 
6 ch. 12 §46(2) (1941). 
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produced by applying these principles is not the result which the 
cuurt wishes to reach? It would seem that this is the worst of all 
possible solutions. No one can ever tell in advance when the real 
or fancied hardship of the particular situation will induce the court 
to stifle the law by means of one of these invasions. Furthermore, 
evasions of this sort are not law. They do not proceed on any 
general principle. The future action of the court cannot be pre- 
dicted with any degree of certainty. It is law and only law that the 
courts have power to build up and apply. However desirable the 
ends may be which they achieve by evasions, if they are applying 
something besides law, it is a usurpation of power. 

Should we leave the entire situation to the courts with the hope 
that they will correct their past mistakes by building up new and 
differert rules of law on a wiser and sounder basis; rules which 
are really law and can be applied to the solution of new cases as they 
arise? If this were a possible solution it would seem to be the hest 
one. On the other hand, it would seem, with much greater likeli- 
hood, that the courts have committed themselves so deeply to the 
existing rules and principles of ademption by extinction that they 
cannot retrace their steps. 

Shall we ask the legislature for help? This would seem to be 
about the only practicable solution. The other solutions have been 
tried for some two hundred years; and have failed completely. 

If we should ask the legislature for help, for what help should we 
ask? It would solve many problems of ademption and of abate- 
ment to abolish all of the existing classes of legacies and devises— 
the specific, the demonstrative, the general, and the residuary— 
and to provide that in defiance of words which are used in the will, 
each devise or legacy shall pass to the devisee or legatee a percent- 
age of the value of testator’s entire estate, unless a contrary inten- 
tion is shown clearly in the will. 

It is very doubtful if any public support could be obtained for 
legislation which would seem so sweeping in its terms; although 
probably a distribution of testator’s property under a rule like this 
would come much nearer his actual intention in the great majority 
of the cases than is reached under our present system. 

It would seem that legislation to the effect that, in case of the 
sale or exchange of property which was specifically devised or be- 
queathed, the devisee or legatee should receive the proceeds of such 
sale or exchange as far as they could be traced, would give a satis- 
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factory solution to many of the difficult prbolems which have been 
presented. If applied to all devises and legacies, it would probably 
come much nearer to the intention of the average testator than do 
the present rules. It may be that this is farther than the legislature 
can be induced to go. Probably it would be easier to get the legislature 
to act if the rule were so drawn as to protect only those devises and 
legatees who are related to testator by comparatively close ties of 
blood. Probably a gift to testator’s spouse should receive the same 
protection. Certainly testator’s direct descendants should be pro- 
tected even if they are of the second generation and would not take 
by descent because their parent, who is testator’s child is still alive. 

The difficulty that we find in cases of this sort is one that 
appears in various forms and in many different topics of law. When 
they are at their very best, the courts and the legislative depart- 
ments give careful consideration to the rules and principles which 
they are involving and try to work out wise, sound and consistent 
rules and principles which are in accordance with fundamental prin- 
ciples of policy, and which in their practical operation will ac- 
complish the results desired. Even when at their very best, neith- 
er courts nor legislatures have made any comprehensive and sys- 
tematic attempt to follow up these rules and principles and to see 
how they work in real life. Whether their practical operation is 
wise and kindly or foolish and harsh, whether they achieve the 
desired result in the majority of cases or whether they defeat it, 
is rarely learned by courts or legislatures, and then only by chance. 
No branch of the government is charged with this duty. No 
appropriations are made to secure this result. On a priori theories 
our law is largely built up; and a priori our theories often remain 
from start to finish. 

The single instance, which we have been considering, of a rule 
of law which wag worked out in order to give effect to the prob- 
able intention of the average testator, and which has ended by de- 
feating such intention far more often .than it has given effect to it, 
can be matched in our law again and again. It is not the fault of 
either courts or legislatures that as prophets they fall short of 
perfection when they try to read the future. It would seem to be 
a serious defect, in the development of our;law that it has thus far 
seemed unnecessary to make any attempt to find out whether our 
surmises and prophecies come true; and, if they do not, how the 
law can be made better when once its actual working has been 
studied scientifically. 
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THE WORK OF THE WISCONSIN SUPREME COURT 


I. 
STATISTICAL SURVEY* 


Marvin Hoiz 


Numbering 388 cases, the 1941-42 calendars were the smallest 
in the ten year period in which the Wisconsin Law Review has 
surveyed the ‘work of the Wisconsin Supreme Court. Since at least 
a year and often more elapses from the time an action is begun to 
the time the case is appealed, the affect of the war has not yet 
appeared in the appellate calendars. The decrease in litigation, there- 
fore, rather than representing a wartime contraction, appears to be 
the continuation of a downward trend apparent during the last ten 
years. A comparison of preceding surveys showing the amount of 
litigation disposed of by the court is as follows: 


1932-33... .550 1937-38... .419 
1933-34... .504 1938-39. . . .437 
1934-35... .493 1939-40... .401 
1935-36... .503 1940-41... .424 
1936-37... .482 1941-42... .388 


Table I shows the disposal of litigation. Of the 388 cases 52% 
were completely affirmed, 23% completely reversed, 12% dismissed, 
6% continued, and 7% resulted in miscellaneous dispositions. Four 
extraordinary writs were granted while one was denied, as was one 
petition for declaratory relief. The six other original actions con- 
cerned proceedings against attorneys. 

With six judges participating in 239 opinions, each judge wrote 
an average of 39.8 opinions; actually no judge wrote more than two 
or less than four opinions from the average. In addition there were 
five dissenting opinions. Exclusive of the four occasions in which 
the court divided equally, there was a total of 15 dissents—six less 
than last year. Applications for rehearings decreased but slightly ; 
of the 49 applied for only one was granted. 

Automobile accident cases again contributed heavily to the court 
calendar with 38 decisions. Questions of practice and procedure 
followed with 33. 








-* The writer gratefully acknowledges the assistance of Mr. Arthur A. McLeod, 
Clerk of the Wisconsin Supreme Court; Mr. Fred Doar, Marshall of the Court; 
and Mr. Frederick C. Seibold, Court Reporter. 
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Table VII has been added this year and shows the manner of 
presentation of questions to the court.? 


























TABLE I 
DisposaL oF LITIGATION® 
Affirmed with opinion 144 
Affirmed with opinion and double cost ..............ccccsecssessssssesesteestescsesesesssnecsestsnees a 
EE EE ELE DA LE NE TN 1 
Affirmed without opinion under Rule 64 ...............ccccscsssecesescsssssscsceeeseeeseecsssnsneceesens 48 
Affirmed because court equally divided ...0..........ccscssscsessssssssecsseessesesseececseeeesenesesoeseees 4 
Affirmed, cases and briefes stricken from files .0.0...........cccccscssssesesescseeeeseseseseeseceeccenees 1 
Affirmed on motion of respondent under Rule 33 00............ccccsccssessesssesseeeerececsenees 1 
Affirmed in part and reversed in part 4 


Affirmed in part, reversed in part, modified in part and as modified affirmed, 
and cross complaint dismissed 1 
Affirmed in part and reversed in part upon stipulation 1 
Modified and as modified affirmed 8 
Reversed on hearing 5 
Reversed under Rule 32 2 
Questions answered 2 
Writ of prohibition granted 3 
Writ of mandamus granted 1 
Writ of mandamus denied 2 
Petition to grant declaratory relief dismissed 1 
Action to disbar attorney dismissed 1 
Attorney’s license revoked and suspended for one year 1 
Resignation of attorney in disbarment proceedings 2 
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2 
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2 
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Disbarment proceedings dismissed because of death 
Motion to have counsel appointed to prosecute appeal denied ...............:cseseceseeees 
Motion to dismiss appeal denied and judgment reversed 
ce i an cca cide ansible dab anbiaasapaceninddndnancinss 
Dismissed with opinion 
Dismissed with opinion and without prejudice .0.............ccccccccceceseseceeseseseseecceeenceeees 
Dismissed with opinion unless costs paid in 20 days 
ES TE EE Ie Le SPC ET ROO ETT OTT 
I I ss assessable Sacisiadasidndibadandnéabssnesiicssniasens 
Cs UT NID cs sie salss dn cisesinntincbGhnanse stcasinsesinebsinasenanassenese 
ns i ey er UII .......sccssicsanetsonsandnnctivesanesiotendainidaanssbanseeiensianssastiions 
Dismissed and continued 
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Dismissed by stipulation with costs and record remanded ...............::::ssssecseseeseeeees 1 
I ccc se hateags deaneliiqbicamiacanlinaiehionbansaiiiiensint 1 
Record remanded by stipulation to pass on settlement 20.0... 
I TINS col sialsned aan dabbiinhalesatadindnbaneipiabalapidabaapdaanbinisinevansaiatiaiues 2 
I, ~ sci citi aac telnicciaadechdskdy Sthpbeanseadsoaasladebujes ets haaleaheins indicate odiedagicigapinnicdaaninseMiiadsaid 10 
Ee RT NE RET Ty PONE I Ne Oe Ee Ree 11 

Total osscsieesete 





*A statistical summary of the 1941-42 term of the United States Supreme 
Court is found in (1942) 10 U. S. L. Week 3385. A review of the leading cases 
of the term is included. 

"This table shows the disposition of the cases comprising the August 1941 
and January 1942 terms. Each case is listed only once. Motions for rehearings 
are not included. 

» Includes 4 connected cases and 20 other cases combined in 11 opinions. 

© Wis. Stat. (1941) §251.23(3) gives the Supreme Court discretionary power 
to award double costs upon affirmance if it appears the appeal was taken for 
purposes of delay. 
































WORK OF THE WISCONSIN SUPREME COURT 


TABLE II 


DisposAL Upon REVERSAL OR PARTIAL REVERSAL® 











Affirmed in part, reversed in part 4 
Affirmed in part, reversed in part upon stipulation 1 
Affirmed in part, reversed in part, modified in part and as modified affirmed, 

and cross complaint dismissed 1 
Modified and affirmed as modified 8 





Remanded with directions to/for 
Further proceedings 
Further proceedings in accordance with opinion 
Further proceedings according to law 
Further proceedings and findings, and to enter judgment in accordance 

with such 
Grant new trial 
Grant new trial on issue of damages alone 
Vacate order granting new trial and reinstate verdict .... 
Sustain demurrer to complaint  ..............ccccscccccscsscccssessessose 
Overrule demurrer to complaint 
Overrule defendant’s plea in abatement 
Dismiss complaint 
Dismiss action or proceedings 
Dissolve injunction pendente lite 
FO MITE HID ssicensaiencscccicsscissccsacceniursisbeebasienntnnst ves boniddnopnbicaiitemnctabinanesendsces 
MN, PII ncasicsnnkcaimsshixnonssnssnicencdinnccaabaphscaddaeinnkcucthespaaleesvetcsedsloaaagseuuabesiciaied 
Admit will to probate .......... aah 
MN MD on csisiisssnbisscosghdasansenhtnastnssiaseaksbnapiuspaseconmiabobiadliue aaa aeaanuapnaaaaaaioade 
Appoint appellant as executrix iad 
Vacate order denying appointment of appellant as executrix ................00 
SI Se SI I aa invivsiandassicrremestiancaaigrdainnsemomnicnnsatabnens 
Enter judgment for the plaintiff 
Enter judgment in accordance with opinion 
RD BE BE I scvcpiisiscscacieersench tretncinerrtntntnanescotacimnssecicncrscennagbaasann 
Enter judgment ordering issuance of peremptory writ 
Enter summary judgment dismissing complaint .............ccccscscsssceseseseeeeeseeeees 
Enter judgment upon verdict as returned 
Enter judgment holding ordinance valid 
Enter judgment of foreclosure 
Enter judgment declaring appellant elected .. 
Enter judgment for recovery of tax se 
Enter order in accordance with opinion and determine amount of tax ........ 
Enter judgment affirming civil court 
Reverse judgment of civil court 
Vacate judgment appealed from 
Vacate judgment of dismissal 
Vacate commitment in judgment ....... 
Reinstate jury answers to special verdict 
Remand custody of defendant to sheriff 
Grant plaintiff absolute divorce and fix allowance for support ...............0 
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Deny defendant’s motion for change of custody of child 1 

Confirm award or order of Industrial Commission 2 

Set aside award of Industrial Commission 

Remand record to Industrial Commission for further proceedings .............. 1 

Affirm order of Board of Tax Appeals 1 

Vacate order of Wisconsin Tax Department 1 
ES vinecsscisxinsinisestbkncniscuniasevbubiipssgeacnaieniassuiieaniansdbipedidccnigd dts dithieeaa ceiia ee 125 








*In some cases two or more distinct directions are given. Every such direc- 
tion is included in the compilation. In other instances, when actions are con- 
solidated for argument, one direction may dispose of several cases. 
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TopicaL ANALysIs oF DeEcisions® 

























































































Decisions» Memorandum 
with Decisions 

Opinions and Connected Cases Total 

Administrative Law ...........ccsssese 1 1 
Agency 3 4 7 
Attorney and Client 2.0.0.0... 2 2 
Auto Accidents 23 15 38 
Banks and Banking ..................0+ 4 4 
Bills and Notes 7 1 8 
Conspiracy 1 1 
Constitutional Law ............sscses0+0+ 5 5 
Contracts 10 8 18 
Conflict of Laws .........cccssesesesseeeeess 1 1 
Cooperative Associations .............. 1 1 
Corporations 3 3 
EIN TEE cccescscccecsccsnsscccsessse 8 8 
Criminal Law 8 7 15 
Damages 1 1 
Elections 2 2 
Eminent Domain .............ccccsseseeee 4 4 
Equity 2 1 3 
Evidence 6 6 
Executors and Administrators ...... 7 7 
Fraud 1 2 3 
Guardianship 2 2 
Insurance 10 10 
BE TRIG ccctnccsctsccsscccncscceseece 1 1 
Master and Servant ..........cccccsseseese 2 2 
Mortgages 5 1 6 
Municipal Corporations ............... 18 1 19 
Negligence 9 6 15 
Paupers 3 3 
Persons 4 3 7 
Pleading 5 4 9 
Practice and Procedure .............. 26 7 33 
Probate 4 4 
Public Utilities 1 1 
Real Property 8 8 
Statutory Construction ............... 5 5 
Suretyship 1 1 2 
Taxation 10 1 11 
Torts 1 1 2 
Trusts 5 5 
Wills 9 5 14 
Workmen’s Compensation Act .... 10 4 14 
Totals 239 72 311 








* This table includes only those cases in which there are written opinions or 
memorandum opinions written under Rule 64. Cases in which there was a motion 
for a rehearing are listed but once; where several cases are decided in one opinion, 
the decision is listed but once. 

Classification of the opinions is necessarily somewhat arbitrary, but attempts 
to reveal the principle topic upon which the case was disposed. 

»In addition to the opinions written by the individual justice, this column 
includes per curiam descisions and also those in which the court equally divided. 
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* Dissenting opinions and opinions on motions for rehearing are not included 
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TABLE V 
DIssENTS 
Concurrence in 
Dissenting Opinion 
With Without Written by Other 
Opinion Opinion Justice Total 
Rosenberry, CJ. dentin ‘oil awe 1 1 
eee 3 3 wae 6 
> ees 3 1 4 
I Me cicicssscnassicadin 2 : 2 
PMN, J. ccccccscsecsessees fy) 
ae 0 
i ee 2 2 
TY wukcskadateis 5 8 2 15 
TABLE VI 
Disposition OF Motions For REHEARINGS 
Motion denied with costs 31 
Motion denied without costs 10 
Motion denied with costs and with opinion 3 
Motion denied without costs and with Opinion ...............:cccccceseseeneees 2 
Motion to amend mandate denied with costs 1 
Motion denied but former mandate vacated or amended without costs 
and opinion 1 
Motion granted with opinion and former mandate vacated or amended ................ 1 
Total 49 
TABLE VII 
MANNER OF PRESENTATION 
Argued 





Argued and submitted on cases and briefs 
Submitted on cases and briefs alone 
Dismissed by court 
Cmmmttnned By COTE oacccceccccsccesccscsscccsccsescnscese 
Argued and continued 
I hahaha oabaapincaon taeda mbeaasntsons 
Continued by stipulation 
Record remanded by stipulation ........ 
Motion for affirmance granted 
Upon stipulation reversed in part and affirmed in part 
Resignation of defendant attorneys 
Terminated by death of defendant attorney 
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BANKING AND NEGOTIABLE INSTRUMENTS 
JosePpH P. Brazy 
A. BANKING 


1. Bank Stock 


In Quinn v. Ellenson' a by-law of the state bank giving it an 
cption to purchase its stock from stockholders desiring to sell, was 
held in conflict with Sec. 270.30 (1) of the Wisconsin Statutes, 
which limits the right of a state bank to hold or purchase its own 
capital stock. Under the statute the bank may hold or acquire its 
own stock only when “necessary to prevent loss upon a debt previ- 
ously contracted in good faith.” The challenged by-law was not 
saved by its further language calling for a sale of the stock after 
acquisition by a committee of bank stockholders. 

A literal construction of the statute would seem to prevent even 
the temporary holding of its own shares by a bank, unless acquired 
under the circumstances mentioned in the statute. Since a prompt 
disposal of the shares may be hindered by many circumstances, the 
literal or strict interpretation has much to commend it. 


2. Deposits-Guarantee Fund 


Tesch v. Board of Deposits of Wisconsin® sustained the validity 
of the state deposit-guarantee fund law, found in Chapter 34 of the 
Wisconsin Statutes, as a proper exercise of the police power. Under 
the law, public deposits are required to be deposited in designated 
banks and bear the cost of insurance against loss. Contentions that 
the law created a tax in violation of the rule of uniformity, and 
improperly delegated legislative power to the depository bank, were 
overruled. Monies of the Milwaukee Policemen’s Annuity and Bene- 
fit Fund were held covered by and subject to the statute. 


3. Forged Endorsements 


In Miller v. Northern Bank® a check was cashed by the drawee 
bank on a forged endorsement of the payee’s signature and the 





*236 Wis. 627, 296 N.W. 82 (1941). 
*237 Wis. 527, 297 N.W. 379 (1941). 
*239 Wis. 12, 300 N.W. 758 (1941). 
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proceeds credited to the personal account of a person associated with 
the drawer company. The payee, to whom the check was never 
delivered, sought to recover from the drawee bank on the theory of 
conversion or for money had and received. The court in denying 
recovery pointed to a conflict in the authorities elsewhere and held 
that the sounder cases did not permit recovery by the payee against 
the drawee bank since a check does not operate as an assignment of 
any part of the funds to the credit of the drawer under Section 
118.65 of the Wisconsin Statutes. 

The payee was here forced to rely upon a theory of conversion, 
or money had and received, since there was no contractual relation- 
ship between the drawee and the payee upon which liability could be 
based, and recovery could not be had under the Act in the absence 
of a written acceptance or certification by the drawee bank. The 
decision is believed sound, for it is hard to spell out a conversion of 
the check by the drawee bank; nor is the bank in any way unjustly 
enriched so as to support a money-had-and-received doctrine. 


4. Segregated Trust 


State Bank of Mt. Horeb v. Banking Commission* involved the 
construction of an agreement under which a going bank agreed to 
pay a certain percentage of the deposit liabilities of an insolvent 
bank and to issue certificates to the depositors therefor. Under the 
agreement certain slow assets of the insolvent bank were assigned 
to a trustee to be liquidated, and the net proceeds were to be paid 
over to the going bank for the stated purpose of paying or dis- 
charging the certificates. The agreement did not release the insolvent 
bank from liability to its depositors. Before the certificates were 
redeemed, the going bank became financially involved, and in a 
reorganization which followed, all of its obligations, including the 
certificates, were scaled down. The question presented was whether 
the payments from the trust to the going bank should be scaled down 
accordingly. The court, pointing to the failure to release the in- 
solvent bank from liability, held that the transaction created a rela- 
tionship of principal and surety between the insolvent bank and the 
going bank, that the trust funds were for the security of the latter, 
and that it could collect only the amount actually paid out on the 
certificates. Justice Fairchild, dissenting, urged that the principal- 





*240 Wis. 189, 2 N.W.2nd 363 (1942). 
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surety relationship was ended by the reorganization proceedings, in 
which substantially all of the certificate holders joined, and that 
thereafter the going bank became the sole debtor. 

The necessity for resort to the principal-surety relationship is not 
readily apparent. If A agrees to pay B’s debt, and a fund is created 
by B to reimburse A, should not A’s right to the fund be limited to 
the amount he actually pays regardless of whether or not a novation 
was effected ? 


5. Set-Off of Deposits 


Usually it is the depositor-debtor of an insolvent bank who in- 
sists upon the right to set off the amount of his deposits against his 
liability to the bank. This normally saves him money. In re Liquida- 
tion of Milwaukee Commercial Bank® presented the unusual situation 
of the insolvent bank insisting upon the right of set-off over the 
protest of the depositor-debtor. The court held that the right of 
set-off was reciprocal and could be exercised by the bank where only 
the interests of the depositor and the bank were involved. That the 
depositor’s indebtedness to the bank had not matured when the bank 
became insolvent was regarded as immaterial, since it had matured 
before the right was exercised by the bank. It was further held that 
a moratorium statute® had no application to the case, even though 
tle indebtedness of the depositor to the bank was secured by a real 
estate mortgage, since the statute related only to “proceedings or 
actions” on an evidence of indebtedness, and a set-off does not come 
within its terms. 


6. Stockholders’ Liability 


Banking Commission v. Jordan™ was an action to collect a stock- 


7238 Wis. 509, 300 N.W. 251 (1941). 
holder’s liability under Section 221.42 of the Wisconsin Statutes. 


A stock assessment was made by the bank in 1932 in connection with 
the stabilization plan. The defendant refused to pay and his stock 
was sold at public sale to the bank. It was found that the Banking 
Commission never took possession of the bank, and hence the stock- 
holder’s individual liability never accrued under Section 221.42. The 
conduct of the Commission in aiding the officers of the bank to work 





5236 Wis. 105, 294 N.W. 538 (1940). 
* Wis. Srats. §269.58(2). Wis. Star. (1941) §269.58(2). 
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out the stabilization plan was not deemed a taking of possession 
within the meaning of the statute. The provisions of Section 220.27 
(20) of the Wisconsin Statutes of 1933, which made the stock- 
holder’s double liability accrue on the Commission’s approval of a 
stabilization plan, was held inapplicable since approval here, by con- 
duct and acquiescence of the Commission, antedated the statute. 


B. NEGOTIABLE INSTRUMENTS 
1. Accommodation Makers 


Section 116.34, making an accommodation party liable on the 
instrument to a holder for value, was applied in Interstate Finance 
Corp. v. Dunphy,® where the defendant’s signature to the note was 
given for a pre-existing debt and procured an extension of time for 
the principal debtor. 


2. Consideration 


“Whenever the promisor has originally received value, material 
pecuniary benefit, under circumstances giving rights to a moral obli- 
gation on his part to pay for that which he has received,” the moral 
consideration is sufficient to support the promissory note. This rule 
is applied in Estate of Schoenkerman.® There the promissory notes 
were given by the head of a family to members of his family for 
services theretofore rendered. The notes were held supported by 
good consideration despite the presumption of gratuity and the ab- 
sence of an express contract to pay for the services. The estate of 
the maker urged that a former legal obligation was necessary to 
make a moral obligation good consideration, but this view was re- 
jected as too narrow, and the quoted rule was adopted.’ 

The statutory presumption that “every negotiable instrument is 
deemed prima facie to have been issued for valuable considera- 
tion; . .. .”24 was relied on in /nterstate Finance Corp. v. Dun- 
phy,’? and Estate of Rasmussen.'* In the latter case the record cast 





*239 Wis. 98, 300 N.W. 750 (1941). 

° 236 Wis. 311, 294 N.W. 810 (1940). 

* Compare Estate of Smith, 226 Wis. 556, 277 N.W. 141 (1938), holding love 
and affection alone to be inadequate consideration, and Estate of Hatten, 233 
Wis. 199, 288 N.W. 278 (1940), where friendly services were deemed sufficient. 
Both cases are discussed in 1941 Wis. L. Rev. 14. 

™ Wis. Strat. (1941) $116.29. 

239 Wis. 98, 300 N.W. 750 (1941). 

238 Wis. 334, 298 N.W. 172 (1941). 
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doubts on the presence of consideration. If the payee had the burden 
of proof on the issue, and the presumption merely affected the bur- 
den of going forward with the evidence, disappearing when any 
evidence is used to rebut it,!* the existence of doubt upon conflicting 
evidence would seem to require a finding in favor of the maker. 
However, the rule is established in this state’® that the burden of 
proof is on the maker to establish want of consideration. In this 
state the quantum of proof required is clear, satisfactory and con- 
vincing proof—apparently more than mere preponderance of the 
evidence. . 


3. Illegality 


In Atlas Investment Company v. Christ,’® summary judgment 
was denied to the payee of a demand note, asserted by the defandant 
maker to have been executed in blank and delivered to a brewing 
company as part of an illegal transaction in which the brewery was 
to finance a tavern in claimed violation of Section 176.17 (2) (3) 
of the Wisconsin Statutes. It appeared from the record presented 
that the plaintiff, whose name was inserted as payee, might not be a 
holder in due course. 


4. Modification 


Prior or contemporaneous verbal agreements are inadmissible to 
vary the written agreement contained in a note to pay in specie, 
Randall v. Beidle.“* The maker, a son of the payee, claimed that the 
note was discharged by the performance of services under an agree- 
ment, made contemporaneous with execution, that services rendered 
and to be rendered should constitute payment. It would seem that 
such an agreement made subsequent to execution would be effective, 
since the act provides that a negotiable instrument may be discharged 
“by any other act which will discharge a simple contract for the pay- 
ment of money.”!® 


5. Novation 


In Goerlinger v. Juetten’® three partners executed a note and 
later formed a corporation to carry on their business. Thereafter 





* See Hanson v. Engbretson, 237 Wis. 126, 294 N.W. 817 (1941); Wisconsin 
Law Review, Vol. 1942, No. 1, at page 48. 
“Estate of Hatten, 233 Wis. 199, 288 N.W. 278 (1940); Estate of Flierl, 
225 Wis. 493, 274 N.W. 422 (1937). 
#* 240 Wis. 114, 2 N.W.2d 714 (1942). 
7239 Wis. 285, 1 N.W.2d 71 (1941). 
* Wis. Stat. (1941) §117.37(4). 
* 237 Wis. 543, 297 N.W. 361 (1941). 
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the corporation made payments on the note. A claim that the cor- 
poration was accepted by the payee as the debtor in lieu of the part- 
ners, was held not sustained by the evidence. It would seem clear 
that such a novation could not be spelled out of the mere acceptance 
of payments by the corporation. 


6. Pleading and Practice 


Randall v. Beidle*® holds that proof of the value of services ren- 
dered by a payee to the maker cannot sustain a plea of payment, 
unless the payee also establishes a valid contract to accept the serv- 
ices as payment. The case further holds that an indebtedness from 
the maker to the payee cannot be used as a set-off in a suit on the 
note unless the payee pleads the indebtedness by way of counter- 
claim. This is demanded by Section 331.13 of the Wisconsin Stat- 
utes. 

When a note is lost, Section 327.27 (2) requires the holder to 
execute a bond to the adverse party to protect the latter against 
claims by others. The provision was held mandatory in Goerlinger 
v. Juetten.21 The court held that the bond may be terminated when 
the statutory period of limitations has expired or prior thereto if the 
lost note or bill is found and surrendered for cancellation. The 
judicial construction permitting termination by lapse of time might 
work a hardship if the innocent holder of the note were under a 
disability which would toll the statute. 


7. Statute of Limitations 


Penterman v. Penterman™? presented an unusual question. A 
promissory note was given in December of 1928, payable six months 
later. A note for delinquent interest was given in May, 1934, and 
paid in December, 1934. This was the last payment made. Action 
on the principal note was commenced in August of 1940, within six 
years from the time of paying the delinquent interest note, but more 
than six years after any prior payments. It was held that the pay- 
ments in December of 1934 were payments of interest on the origi- 
nal note and had the effect of tolling the statute of limitations. The 
statute would, of course, have been tolled if the delinquent interest 





* 239 Wis. 285, 1 N.W.2d 71 (1941). 
* 237 Wis. 543, 297 N.W. 361 (1941). 
.? 239, Wis. 17, 300 N.W..765 (1941). 
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note had not been given, and it would seem that the formality of 
executing the second note should not in any way change the result. 
The court points out that in the absence of an express agreement 
a note for interest does not constitute unconditional payment but is 
a mere evidence of debt, security for it, or at most, a conditional 


payment. 


Goerlinger v. Juetten** also presented a question of tolling the 
statute. Payments made by a corporation organized by three part- 
ners to continue their business were held to toll the statute as to all 
three of the partners who signed the note on the ground that the 
individuals knew of and acquiesed in the payments by the corpora- 
tion. Our court had heretofore held that a joint obligor may acquiese 
in or consent to a payment made by his joint contractor and thus 
toll the statute as to him.** It now properly says in substance that 
the identity of the person making the payment should make no 
difference and that a payment made by a stranger to the instrument 
at the request or with the consent of the debtor, will toll the statute. 


8. Warehouse Receipts 


In State v. Unger* a plan of dealing in warehouse receipts for 
bonded whiskey was held within the Securities Law requiring regis- 
tration under Section 189.02 (7) of the Wisconsin Statutes. The 
sellers gave a guarantee to buyers of the receipts, promising at a 
later date to replace the receipts with others for “green” whiskey, 
and to pay the buyers a specified sum in cash. No delivery of 
whiskey was ever made or contemplated. The sales literature char- 
acterized the action as a “real investment” and spoke of the cash 
promised as a “schedule of profits.” While warehouse receipts as 
such are not “securities” within the meaning of the law,”* the plan 
as outlined seems to come fairly within the purpose and intent of the 
statute. 





% 237 Wis. 543, 297 N.W. 361 (1941). 

™* Accola v. Giese, 223 Wis. 431, 271 N.W. 19 (1937). 
* 237 Wis. 318, 296 N.W. 629 (1941). 

* Unger v. The State, 231 Wis. 8, 284 N.W. 18 (1939). 
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CONTRACTS AND QUASI CONTRACTS 


KarL DRECHSLER 


A. OFFER AND ACCEPTANCE 


In the recent case of Todorovich v. Kinnick' the Supreme Court 
had an opportunity to clarify its stand in regard to the questioa 
whether mere silence can ever amount to acceptance of a counter- 
offer. Defendant answered plaintiff's two written offers to pur- 
chase defendant’s land by a written acceptance of plaintiff’s second 
proposal but conditioned his acceptance on such material modifica- 
tions of plaintiff’s terms that it amounted to a rejection of the offer 
and the submission of a counter-proposal. In the suit for breach of 
contract defendant demurred to the complaint which alleged that 
plaintiff had duly performed all of the conditions of the counter- 
offer to be performed on his part and that this contention should be 
deemed to constitute an affirmative statement of his acceptance of 
defendant’s counter-offer. 

In reversing the circuit court’s order overruling the demurrer the 
court, after repeating the well settled rule that where an acceptance 
varies from the offer in its essential terms it amounts to a rejection 
of the offer and the submission of a counter-proposal, stated the 
rule that though under certain circumstances acceptance of a count- 
er-offer can be inferred from any conduct on the offeree’s part in- 
dicative thereof, “mere silence never bears such significance.” Two 
cases? are cited in support of the rule. Nevertheless, this statement 
in its broad formulation is misleading. As pointed out in Morris F. 
Fox & Co. v. Lisman* the above rule is subject to exceptions and does 
not apply where the relations between the parties have been such as 
to give to silence the significance of an assent to the offer (implied 
acceptance) or where the conduct of the offeree is such as to lead the 
offeror to believe that the offer has been accepted (acceptance by es- 





* 238 Wis. 39, 298 N.W. 226, 135 A.L.R. 818 (1941). 

* Morris F. Fox & Co. v. Lisman, 208 Wis. 1, 12, 237 N.W. 267, 240 N.W. 
809, 242 N.W. 679 (1932); Russell v. Falls Mfg. Co., 106 Wis. 329, 82 N.W. 134 
(1900). 

*A third Wisconsin case holding the same way, Sell v. General Electric 
Supply Corp., 227 Wis. 242, 278 N.W. 442 (1938), was not mentioned. 

*208 Wis. 1, 237 N.W. 267 (1932). 
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toppel) ;° nor, obviously, does it apply where the parties have agreed 
formance of all the conditions attached by the offeree to his accept- 
ance does not in the court’s opinion constitute an acceptance by him 
oi the offeree’s counter-offer where the latter has no “knowledge or 
notice whatsoever of any such conduct on the part of plaintiff.” Here 
again the court’s proposition which is only a deduction from the rule 
that “acceptance of a bilateral contract is not only a manifestation of 
assent to the proposition but is a giving of the return promise re- 
quested’? should leave room for holding that a reasonably attempted, 
though failing, communication is sufficient to create the contract.* 


B. CoNSIDERATION 


In Estate of Schoenkerman® the problem of under what circum- 
stances a moral obligation will be sufficient consideration for an ex- 
ecutory promise is discussed. Claimants, the mother-in-law and sis- 
ter-in-law of decedent, had after the death of decedent’s wife taken 
care of his home and children living as members of the family and 
obtaining board and room from the decedent. After continuance of 
such relationship for ten years the decedent executed and delivered to 
the claimants negotiable notes for $500 and $1500 respectively “for 
value received.” There was no express agreement to pay for the 
services. The Supreme Court, affirming the order of the county 
court which allowed the claims, applied the rule of the Smith case’ 
that though natural love and affection as the sole consideration is in- 
sufficient to support a contract, a moral obligation will operate as 
consideration for an executory promise “whenever the promisor has 
originally received value, material pecuniary benefit, under circum- 
stances giving rise to a moral obligation on his part to pay for that 





°1 Pace, Contracts (1920) §161; W.A.W. Davis Corp. v. Roper, Mo. App., 
252 S.W. 989 (1920) ; Hobbs v. Massasoit Whip Co., 158 Mass. 194, 33 N.E. 495 
(1893) ; Wheeler v. Klaholt, 178 Mass. 141, 59 N.E. 756 (1901); Pierre Oil Corp. 
v. Gilmer Oil Co., Tex. Civ. App., 230 S.W. 1116 (1921); Lamis v. Des Moines 
Elevator & Grain Co., 210 Iowa 1069, 229 N.W. 756 (1930). See also RESTATE- 
MENT, Contracts (1932) §§71, 72, and 1 Wiitiston (1936) §91, 279 ff. 
that silence should have the effect of an acceptance. The mere per- 


® RESTATEMENT, ContrRACTS (1932) §72(1)(c); 1 Wiixiston (1936) §91 (C) 
p. 286. 
1 Wriuiston (1936) §70, p. 204. 
*1 Wriiston (1936), $70, p. 204. 
°236 Wis. 311, 294 N.W. 810 (1940); for past services by relatives as suf- 
ficient consideration for executory obligations see annotation in 140 A.L.R. 491. 
~ * Estate of Smith, 226 Wis. 556, 277 N.W. 141 (1938). See 1939 Wis. L. 
Ev. 13. 
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which he has received.”!1 The court interpreted the rule liberally 
in not requiring a per-existing legal obligation to complement moral 
consideration.12 The court does not consider it significant that the 
services of claimants were rendered at the deceased’s request, though 
many jursdictions make this distinction, holding a promise enforce- 
able if supported by past consideration in cases where the consider- 
ation was rendered at the promisor’s request. The court does not 
differentiate between past considerations intended when given to be 
gratuitous and services rendered because requested as a matter of 
business.1* Though the latter point was not in issue it might be well 
to remember that the court’s statements as to general rules should not 
be taken too literally. 


The Schoenkerman case was cited in In re Briese’s Estate, 
where a husband promised his dying wife to support the wife’s 
mother who had kept house for them. The court, obviously alarmed 
by the idea of compelling the husband who had remarried in the 
meantime to support his mother-in-law for the rest of her life, dis- 
tinguished the Schoenkerman case from the present case by holding 
that a family relation existed between plaintiff and the son-in-law 
which excluded a legal obligation to pay for services, and disallowed 
the mother-in-law’s claim against the estate of her son-in-law for 
recovery of the value of her support. The court then continues by 
repeating the rule well settled in Wisconsin that “one’s mere promise 
to a relative about to die that he will give something to or do some- 
thing for a surviving relative creates no legal obligation even under 
the third party doctrine,” the reason being that no contractual rela- 
tion exists between the dying and the surviving relatives, as love and 
affection does not amount to a sufficient consideration to support an 
executory contract. The court refused to invoke the so-called moral 





“Estate of Smith, 226 Wis. 556, 560, 277 N.W. 141, 143 (1938); Accord: 
Park Falls State Bank v. Fordyce, 206 Wis. 628, 238 N.W. 516 (1932); 79 A.L.R. 
1339; Elbinger v. Capitol & Teutonia Co., 208 Wis. 163, 242 N.W. 68 (1932); 
Onsrud v. Paulsen, 219 Wis. 1, 261 N.W. 541 (1935); Estate of Hatten, 233 Wis. 
199, 288 N.W. 278 (1939); 41 Wis. L. Rev. 14, 40, 26 Marg. L. Rev. 118. 

“Estate of Hatten, 233 Wis. 199, 218, 288 N.W. 278, 287: “Moreover, in this 
state we have adopted what is said to be the liberal rule as to moral consideration 
and have held that a receipt by the promisor of an actual benefit will support 
an executory promise and that a moral consideration may be sufficient to support 
an executory promise where the promisor originally received from the promisee 
something of value sufficient to arouse a moral, as distinguished from a legal 
obligation.” 

*1 WrListon (1936) §146 and cases cited there. 
* 240 Wis. 426, 3 N.W.(2d) 691 (1942). 
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consideration rule! holding that it does not apply to benefits re- 
ceived which it was the duty of the promisee to confer without com- 
pensation and which are not of a pecuniary nature. 

It might be added as an additional reason for not applying the 
cited rule that even under the more liberal view of the Wisconsin 
court, services which at the time of their rendition were intended to 
be gratuitous will not suffice to create a moral obligation.'’® There 
was no allegation that claimant or decedent’s wife rendered any serv- 
ices which they were not legally or morally obliged to render with- 
out compensation and for which they expected to be paid. The re- 
sult of the case, showing the limitation of the applicability of the 
moral obligation rule, is one step back in the age old fight for rec- 
ognition of moral consideration as a sufficient basis for a valid con- 
tract. It will be interesting to watch the further development of the 
question in this court. 


C. STATUTE OF FRAUDS 


In Prodoehl v. City of Cudahy" the court reaffirmed its decision 
in the McCaffery case'® on practically identical facts. The school 
board passed a resolution renewing plaintiff’s contract as its super- 
intendent for another period of three years and instructed its secre- 
tary “to draw up the proper contract and have same signed by the 
proper officers.”?® The court, reversing the judgment of the circuit 
court, held that the record of the minutes of the board’s meeting did 
not constitute a memorandum of a contract “signed by the party to be 
charged” as required by the statute of frauds? and denied recovery. 
It appears now to be settled law in Wisconsin that the recording of a 
resolution by a board constitutes a sufficient “note or memorandum in 
writing’’*? but does not satisfy the statute requiring the memorandum 





* This rule as stated in Park Falls State Bank v. Fordyce 206 Wis. 628, 238 
N.W. 516, 79 A.L.R. 1339 (1932) holds that in order that a moral obligation be 
sufficient to support an executory promise, it is not necessary that there must 
have been a pre-existing legal obligation to do the thing promised which has 
become unenforceable, but that it is enough that the promisor originally received 
from the promisee some benefit for which the latter expected payment and was 
given to understand he would be paid. 

*For other jurisdictions see cases collected in annotation in 17 A.L.R. 1366 
and 79 A.L.R. 1354. 

237 Wis. 224, 296 N.W. 606 (1941). 

* McCaffrey v. Lake, 234 Wis. 251, 290 N.W. 283 (1940); 127 A.L.R. 233, 
30 A.G. 445, 1941 Wis. L. Rev. 23. 

* Prodoehl v. City of Cudahy, 237 Wis. 224, 226, 296 N.W. 606 (1941). 
Wis. Stat. (1941) §241. 
™ Wis. Stat. (1941) §241.02(1). 
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to be “subscribed” by the municipality.22 This strict interpretation 
of the statute may bring about results which seem harsh at the be- 
ginning, but its advantage outweighs by far those “equitable” con- 
siderations.”* It will serve as a salutary reminder for municipal offi- 
cials to act in accordance with the regulations required by law, and 
will draw a clear, simple, and distinguishing line between resolutions 
of a board frequently adopted in a hasty informal manner and bind- 
ing obligations of the municipality. Parties dealing with a munici- 
pality in the future will know exactly when the stage of informal talk 
is ended and a valid agreement has been reached. 


D. BREACH OF CONTRACT 


An interesting question was presented in Collatz v. Fox Wiscon- 
sin Amusement Corporation.2* Defendant arranged a “Quiz-Con- 
test” in its theatre at which plaintift, after having qualified himself 
by guessing the number of beans in a jar correctly, participated as a 
contestant. The candidates were asked questions, and the person 
who was last to be eliminated in the contest would be awarded an 
automobile as the prize. After three rounds of questions only plain- 
tiff, who according tq the seating order was the first to be quizzed, 
and one other person remained in the contest, all the other particip- 
ants having been eliminated by their failure to answer correctly the 
questions put to them. In the fourth round both remaining contest- 
ants were unable to answer their questions whereupon defendant de- 
clared the contest ended and the contestant who was last asked the 
fourth question was awarded the prize. Plaintiff sued to recover 
the value of a half interest in the automobile alleging to have been 
a co-winner of the contest. The lower court, construing the an- 
nounced rules of the contest as requiring that the winner must be the 
sole successful survivor of the contest, entered judgment for the 
plaintiff. On appeal the Supreme Court reversed the decision, hold- 
ing that plaintiff had suffered no damage because of the defendant’s 
breach of contract “for it cannot be assumed nor is it susceptible of 
proof that had the contest proceeded to a proper finish he would have 
become the winner.”*5 





"For a collection of cases from other jurisdictions see annotation in 127 
A.L.R. 236. 
*For the opposite viewpoint see 1941 Wis. L. Rev. 24. 
* 239 Wis. 156, 300 N.W. 162 (1941). 
** id. at 158, 300 N.W. at 164. 
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The startling result which decides the question as to the value of 
a chance for the first time in Wisconsin is reached without citation of 
any case from other jurisdictions or of any other authority. As far 
as the problem of valuation of a chance is concerned the present case 
is discussed in a separate note.*® Though quiz-contests have become 
a daily occurrence on radio programs, there are surprisingly few 
cases on this subject. The most recent case comparable is Phillips v. 
Pantages Theatre Co.,”* where the Washington Supreme Court de- 
nied recovery because “one of the essential elements of the case rest- 
ed purely upon speculation and conjecture” thus using nearly the 
same words as the Wisconsin decision.** Both decisions are in dis- 
cord with the Restatement of the Law of Contracts”® which gives the 
promisee the right to recover damages measured by the value of con- 
ditional right at the time of breach.8° The decisions in other juris- 
dictions are conflicting.*t But the Washington decision®? seems at 
least willing to recognize the right of plaintiff to nominal damages** 
following well established precedents.*4 The Wisconsin decision, 
though expressly assuming that a contract relation existed between 
plaintiff and defendant, failed to consider the question of awarding 
nominal damages at all. It seems that nominal damages should have 
been awarded as soon as a breach of contract was assumed. Breach 





* 1943 Wis. L. Rev.—1. For a further discussion of the problem of value of a 
chance see note (1933) 46 Harv. L. Rev. 696. 

**163 Wash. 303, 300 Pac. 1048 (1931). 

* For older cases see 5 WILLISTON ON ContTRACTS (1937) $1346. 

* RESTATEMENT, CONTRACTS (1932) §332(a). 

” The illustration No. 1 given in §332(a) seems to cover the case discussed: 
“The A Journal Company offers prizes in a subscription contest. B enters the 
contest and has a good lead for the first prize when A discontinues the contest. 
It is not possible to show which prize B would have won, but his chance of 
winning one of the prizes was so good as to have a sale value. B has a right to 
damages measured not by the value of any particular prize, but by the value of 
his contract right at the time of the breach that his opportunity to win a prize 
should not be destroyed.” 

The compiler of the Wisconsin annotations to the Restatement of Contracts 
(1933) cites a great many Wisconsin cases in order to prove that Wisconsin 
fcllows the Restatement in holding that damages cannot be recovered unless the 
amount of loss is established with reasonable certainty. (See $331, p. 211 of 
Wisconsin Annotations). This is not to be denied. But the Restatement recognizes 
the value of a chance in spite of the necessity of complete speculation as to its 
existence, while the Wisconsin supreme court refuses to do so. 

™ For other jurisdictions see note (1933) 46 Harv. L. Rev. 696. 

* Phillips v. Pantages Theatre Co., 163 Wash. 303, 300 Pac. 1048 (1931). 

id. at 304, 300 Pac. at 1049. 

* See RESTATEMENT, CONTRACTS (1932) §328, 12 Am. Jur. 965, 15 Am. Jur. 
303, 25 C.J.S. 465 ff. 
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of contract always creates a right of action® and gives plaintiff the 
right to recover damages, even though nominal. There is no room 
in the present case for the application of one of the few exceptions 
to that general rule*® which caused the Washington court to hold for 
defendant. Whether the facts of the case warrant the conclusion 
that a valid contract relation existed between plaintiff and defend- 
ant and whether plaintiff had a right to sue for the amount of the 
prize was not discussed by the court, though the question whether 
or not a valid contract existed at all should have been considered ii 
properly raised before the damages for the breach were discussed. 
It might well have been that the court after examining the nature of 
the relationship more closely would have come to the conclusion that 
plaintiff's claim was barred by lack of consideration or by illegality. 


E. ILLEGALITY 


The “lotttery cases” each involving a different scheme came up 
for judicial decision. Both ingenious proponents failed in devising 
a plain so skilfully disguised that the appearance of advertising legi- 
timate business could be achieved without coming within the letter 
of the definition of lottery. 

In Regez v. Blumer*' the court held, in an action brought to en- 
join the continuation of a lottery as a public nuisance, that a scheme 
whereby the owner of a drug store tried to get prospective customers 
to his store by giving a prize to a person determined by a daily draw- 
ing of free registration cards constituted a lottery. The person 
whose registration card had been drawn could receive his prize only 
if he had procurred a daily coupon at the drug store the day before. 
These coupons were given free of charge and without any compul- 
sion to purchase goods, the speculation of the drug store owner being 
to get persons to come to the store who would not have come but for 
the participation in the scheme and that they eventually would be- 





* RESTATEMENT, CONTRACTS (1932) §328 comment (a). Accord: Dick v. 
Heisler, 184 Wis. 77, 198 N.W. 734 (1924); Rhinelander Paper Co. v. Bushman, 
181 Wis. 421, 195 N.W. 325 (1923); Marlatt v. Western Union Telegraph Co., 
167 Wis. 176, 167 N.W. 263 (1918); J. B. Bradford Piano Co. v. Hacker, 162 
Wis. 335, 156 N.W. 140 (1916); Haneter v. Marty, 156 Wis. 208, 145 N.W. 775 
(1914); Anderson v. Savoy, 142 Wis. 127, 124 N.W. 1053 (1910); Loehr v. 
Dickson, 141 Wis. 332, 124 N.W. 293 (1910); 30 L.R.A. (NS) 495. See also 
5 Writtiston on Contracts (1937) §§1340, 1346, especially for the tests to be 
applied in estimating damages. 

*In Phillips v. Pantages Theatre, supra, nominal damages were not awarded 
because judgment was given for defendant in the trial court, in which case the 
appellate court will affirm the lower court’s judgment. But in the present case 
the supreme court reversed the lower court. 

** 236 Wis. 129, 294 N.W. 491 (1940). 
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come customers. This case is the subject of a note®* where a dis- 
cussion of the legal points raised can be found. The second case, 
Stern v. Miner,®® involved the so-called bank-night scheme. Under 
this plan every person could register with the theatre by recording 
his name on a card, the latter being placed in a receptacle from which 
drawings were made at a designated time. The person whose name 
was drawn received a prize if he responded within a specified time, 
usually a few minutes. Registration was allowed without payment 
ot admission fee, and the name of the winner was announced both 
inside and outside the theatre. The winner could enter the theatre 
in order to receive his prize without payment of the admission fee 
if he happened to be outside the theatre. The court, relying on 
State ex rel. Cowie v. La Crosse Theatres Co.,* and State ex rel. 
Regez v. Blumer," held the scheme a lottery; the consideration nec- 
essary to put the plan within the definition of a lottery was found in 
the requirement of registration and of appearance within the theatre 
within a specified time after the announcing of the winner. 

Both decisions turn on the question whether the element of con- 
sideration is present. This question has been answered differently 
in various jurisdictions where identical or similar methods were 
before the courts. While some jurisdictions adopt the view that no 
consideration is involved for the chance to win the prize, others have 
felt that the “free registration” was sufficient consideration to bring 
the scheme within the operation of the lottery laws. In some juris- 
dictions it has been held that the presence or the absence of the 
element of consideration was a question of fact to be determined by 
the jury.42 The most recent case identical in all details with the 
Stern case is Furst v. A & G Amusement Co.* where the New 
Jersey court distinguished legal “distribution of prizes as a pure 
gift” and illegal lotteries where an expectation of material benefit is 
founded on such consideration as will support a contract at common 
law. In declaring that some inconvenience to the promisee may 
constitute sufficient consideration, the court, taking the same attitude 
as the Wisconsin court and using very similar language, held: “Those 





1941 Wis. L. Rev. 571. 
* 239 Wis. 41, 300 N.W. 738 (1941). 
“ 232 Wis. 153, 286 N.W. 707 (1939). 
“ 236 Wis. 129, 294 N.W. 491 (1940). 
“See 24 Am. Jur. 472, §100, 34 Am. Jur. 653, §9 ff; and annotations in 
103 A.L.R. 866, 109 A.L.R. 709, 113 A.L.R. 1121, 120 A.L.R. 412, 135 A.L.R. 
168. 
#128 N.J.L. 311, 25 Atl. (2d) 892 (1942). 
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that pay to attend the performance may well be induced to do so 
when registering their names, by the prospect of hearing their names 
called and responding promptly. Those that have not paid for ad- 
mission to the motion picture must at some inconvenience wait 
outside to be sure of hearing the announcement and of entering the 
theatre promptly thereafter.’’* 

As far as Wisconsin is concerned, as the result of the unmistak- 
able and sweeping language of the last decisions, it seems to be 
settled that all the various methods for increasing sales or stimulating 
business, short of outright, unconditioned gifts, will be held to con- 
stitute lotteries. It does not appear that the court would be willing 
to tolerate slight variations of the above time-honored schemes and 
to permit something which it condemns not so much because of 
non-compliance with the law of consideration, but because of its 
violation of public policy. 


F. Conriict or Laws 


An interesting problem was raised, though not decided, in 
Magoon v. Motors Acceptance Corporation.* Plaintiff bought an 
automobile under a conditional sales contract in Minnesota where it 
was also delivered to him. He defaulted, on his first instalment and 
defendant, the assignee of the vendor, retook the car from plaintiff 
within Wisconsin where it had been removed by the latter. The 
Wisconsin Statute** provides that unless the seller gives notice upon 
default of his intention to retake the property in the prescribed 
manner,*? “he shall retain the goods for ten days after the retaking 
within the state in which they were located when retaken,” during 
which period the buyer may redeem the goods. The Minnesota 
Statute lacks the requirement that the goods be held in the state or 
at the place where they are retaken but provides merely that the 
seller hold the goods for ten days.** 

Defendant removed the car without notice to plaintiff from Wis- 
consin and took it back to Minnesota, thus failing to comply with 
the Wisconsin Statute but not violating the Minnesota statutory 
provision. In the action for damages for loss of wages and expense 





“id. at 313, 25 Atl. (2d) at 893. 

“238 Wis. 1, 298 N.W. 191 (1941). 

“ Wis. Stat. (1941) §122.18 (Uniform Conditional Sales Act). 
“Wis. Stat. (1941) $122.17. 
* Mason’s Minn. Stats. §8363. 
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in locating and gaining possession of the car, the Supreme Court, 
reversing the judgment of the municipal court, held that Minnesota 
law was applicable and that plaintiff had no cause of action by reason 
of the removal of the car to Minnesota. 

Without expressing an opinion whether Minnesota law gov- 
erned because the contract was made in Minnesota*® or because the 
car had been delivered to plaintiff there,®° the court squarely based 
its decision that Wisconsin law was not applicable under the rule 
of the Restatement®! that redemption relates to the remedy only if 
resort to judicial machinery to redeem an interest in the chattel is 
taken. 

Though it has been suggested®? that since statutory provisions for 
redemption refer to conditions precedent to repossession and resale, 
they should be held to relate to remedy ;** the overwhelming majority 
of decisions consider them as substantive rights.5* The court dis- 
tinguished the present case as a controversy between the original 
parties to the sale from cases where recording statutes, in order to 
protect the rights of third parties, attaching creditors, and innocent 
purchasers, impose new property obligations upon chattels brought 
into the state,®> a distinction which fully justifies the difference in 
result.°¢ 

Application of the lex fori on the ground of public policy has not 
been considered by the court, and it seems very unlikely that a power 





“Thomas J. Jewett Jr. Inc. v. Keystone Driller Co., (Mass. 1933), 185 N.E. 
369, invokes the principle that the validity, nature, and interpretation of a 
contract are governed by lex loci contractus. The contract fixes the scope of the 
right to redeem by an implied incorporation of lex loci contractus. See note 
(1933) 47 Harv. L. Rev. 1061. 

Tt is well established that the law of the place where a chattel is situated 
at the time of an inter vivos transfer governs the transfer of property interests 
in that chattel. See ResTaATEMENT, ConFLict oF Laws (1934) §§233, 278, 292; 
1 BEALE on ConFiicr oF Laws (1916) $153 at p. 179; GoopricH on CONFLICT OF 
Laws (2nd ed. 1938) §149 at p. 404. 

™ RESTATEMENT, CONFLICT OF Laws (1934) §281 at p. 365. 

™ Note (1933) 33 Cor. L. Rev. 1061. 

5% Public Parks Amusement Co. v. Embree McLean Carriage Co., 64 Ark. 
29, 40 S.W. 582 (1897); Wurzel v. Delphis Sons, 33 Ohio CC 219 (1912). But 
contra: White v. Bragg, 168 Ark. 670, 273 S.W. 7 (1925). 

“Gross v. Jordan, 83 Me. 380, 22 Atl. 250 (1891); Franklin Motor Car v. 
Hamilton, 113 Me. 63, 92 Atl. 1001 (1915); Osgood Co. v. Wilkinson, 239 App. 
Div. 676, 268 N.Y.S. 802 (1934); Thomas J. Jewett Jr. Inc. v. Keystone Driller 
Co., 282 Mass. 469, 185 N.E. 369, 87 A.L.R. 1298 (1933). See further Lorenzen, 
Cases on ConFiict oF Laws (4th Ed. 1937) at p. 643; GoopricH, supra, at 
p. 418. 

® Universal Credit Co. v. Finn, 212 Wis. 601, 250 N.W. 391 (1933); Forgan 
v. Smedal, 203 Wis. 564, 234 N.W. 896 (1931). 

* GoopricH, supra at p. 417; note (1933) Yale L.J. 326, annotation 16. 
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ot redemption different from that in Wisconsin only in the failure to 
require the keeping of the chattel within the state for a certain period 
could be considered so repugnant to Wisconsin’s public policy that 
no effect could be given to it.5* But it might have been worth con- 
sidering the effect of plaintiff’s allegation that he had given notice 
of his intention to the dealer who sold him the car and that the latter 
consented to its removal. This allegation if proven might have been 
sufficient to make Wisconsin law applicable.®* 


IV. 
CRIMINAL LAW AND PROCEDURE 


Frank A. Ross 


Twenty-eight cases in the field of criminal law have been decided 
by the court since the January, 1940 term. In view of the large 
number of defendants charged with criminal offenses who have been 
before trial courts during this period, as pointed out by Professor 
Gausewitz,' these figures would indicate that the percentage of 
cases appealed still remains low. And of striking significance is the 
fact that, of the twenty-eight cases decided by the court during this 
period, the larger proportion deals with procedural matters and mat- 
ters other than substantive criminal law. 


A. Cases INVOLVING AN APPLICATION 
OF CONSTITUTIONAL PROVISIONS 


In the case of State v. Twentieth Century Market* the court 
reiterated the familiar rule that the constitutionality of a statute 
should not be determined except in cases where the question is 
necessarily presented and the court has the benefit of full argument 
upon the issues to be effected. Applying the rule, the court con- 
cluded that it was unnecessary to determine the constitutionality of 
a criminal statute,’ making it a misdemeanor to advertise or sell 
merchandise below cost, in a case where the evidence did not sustain 
the defendant’s conviction. 





™ See note in (1933) 33 Cor. L. Rev. 508; GoopricH, supra, §8 at p. 14 ff. 
™ Hervey v. Rhode Island Locomotive Works, 93 U.S. 664 (1876); and 
RESTATEMENT, CONFLICT OF Laws (1934) §276; and LORENZEN, supra, at p. 63. 
But see Mershon v. Moors, 76 Wis. 502, 45 N.W. 95 (1890). 
* Wis. L. Rev. 26. 
? 236 Wis. 215, 294 N.W. 873 (1940). 
* Wis. Star. (1941) §100.03. 
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The reluctance of the court to pass upon constitutionality may 
well be compared with the willingness of the court to consider this 
problem in State v. Slowe,* analyzed in a previous Wisconsin Law 
Review article.® 

State v. Zuehlke,® presented an occasion to review fundamental 
principles dealing with application of the constitutional prohibition 
against unreasonable searches and seizures.’ The state relied in part 
in procuring a conviction for arson against the defendant, upon 
certain articles taken from the defendant’s desk, in a Department of 
Agriculture building where he worked. These articles consisted of 
certain papers, indicating the defendant’s plan to commit arson, and 
certain tools. The state also relied upon a coat and hat, identified as 
belonging to the defendant, and found hanging in his office, as con- 
stituting a link in the chain of circumstances leading to the defend- 
ant’s identification. The court concluded that the constitutional pro- 
hibition unlawful searches and seizures did not operate to exclude 
any of these items from the evidence. In sustaining the introduction 
of the papers and tools, the court declared that the defendant’s desk 
was not his property over which he exercised any private control; 
that it was not in any sense his “castle” ; and that the possession of 
the papers was not in any way connected with his person. The court 
declared that the fact that they were papers did not invest them with 
any special sanctity so as to exempt them from search and seizure, 
and concluded that there was no invasion of the defendant’s con- 
stitutional rights. 

In sustaining the use of the hat and coat, the court relied upon 
that line of cases in which such portions of a person or his attire as 
are customarily open to observation are held to be legitimate sources 
from which a witness may give testimony as to the results of such 
observations. 


B. Cases DEALING WITH PROCEDURAL QUESTIONS 


In four cases, the court disposed of problems connected with 
sentence. In the first of these, Grimes v. State,’ the court held that it 
was error to sentence a defendant convicted of issuing worthless 
checks to the state prison for one year. The statute creating the 
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offense makes it a misdemeanor and does not designate the place of 
punishment. The court therefore held applicable Section 353.27 
Wisconsin Statutes, providing that persons convicted of any offense, 
the punishment for which is not prescribed by statute, shall be 
punished by imprisonment in the county jail. 

The court also held that the sentence could not be justified under 
Section 359.14 Wisconsin Statutes, one of the habitual criminal 
statutes, merely because the defendant admitted at the trial that he 
had once before been arrested for not stopping at an arterial stop 
sign and had paid a fine. The court held that this did not constitute 
a sufficient showing that the fine was paid in a criminal prosecution, 
for it might have been paid in a forfeiture action brought under a 
county, city or village ordinance. 


In State ex rel. Currie v. McCready,® the court held that the pro- 
cedure provided for in Section 57.05 (1) Wisconsin Statutes, dealing 
with the sentencing of minors, is substantially the same as that pro- 
vided for in Section 57.01 (1) Wisconsin Statutes, dealing with the 
sentencing of adults, despite the fact that the language used is not 
identical. It was held that the first of these two statutes which auth- 
orizes the court to suspend sentence and place a minor on probation 
contemplates in the very use of the phrase “‘suspend sentence” that a 
sentence has first been imposed. The court made the significant 
comment, however, that even if the trial court had procedurally erred 
in entering judgment in the manner in which it did, the judgment 
would have been merely erroneous and not jurisdictionally defective ; 
and the error would necessarily have to be raised by an appeal or 
writ of error, and could not be the basis of a writ of habeas corpus. 

In the matter of procedure after sentence, however, the court held 
that the legislature had differentiated between adult and minor. 
While the State Board of Control (now the Department of Public 
Welfare) may terminate parole for a violation of its terms by an 
adult and commit to prison, it has no such power in the case of a 
minor who, on revocation of parole, must be returned to the court 
for sentence, discharge, or continued probation.’® 

In another case, State v. Miller,! the court had occasion to ex- 
amine the habitual criminal statute.1* There the first two counts of 
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the information charged offenses punishable by fine or imprisonment 
in the county jail. The last three counts alleged previous convictions 
rendering the defendant amenable to sentence under the habitual 
criminal act, above referred to. The defendant pleaded guilty to each 
count and the trial court imposed sentence on the last three counts as 
though they charged, and as though there were convictions under 
them of separate substantive offenses. The court in a logical and well 
reasoned opinion that should help to dispel certain popular mis- 
conceptions concerning habitual criminal statutes, held this error and 
adhered to its earlier decisions, in the case of Watson v. State,’* and 
Mundon v. State.* The court declared that the sole office of the 
habitual criminal act is to increase the penalty for the substantive 
offense and not to make the defendant guilty of a separate and new 
cftense for which he may be sentenced. 


The case of Drewniak v. State, ex rel. Jacquest,!® one of several 
cases growing out of a grand jury investigation of vice conditions in 
Waukesha County, is of special interest. The court took the occasion 
to carefully review earlier cases dealing with stay of sentence and 
the decision does much to eliminate existing confusion with reference 
to the trial court’s power of stay. After pointing out that stay of 
execution and suspension of sentence are terms which are often used 
interchangeably although they do not have the same legal significance, 
the court concluded that Wisconsin is committed to the majority 
doctrine that courts have no inherent power to stay execution of 
sentence in criminal cases in the absence of statutory authority 
except for the limited purpose of affording relief against the sentence 
itself. The court held that a number of stays given to the defendant 
in the principal case for the purpose of having him available to 
testify at a future session of the grand jury were extraneous to the 
legality of the conviction and to the duty to enforce the sentence and 
were therefore beyond the power and jurisdiction of the court. The 
sentence therefore ran from the date of its imposition, and the period 
of the sentence having expired, there was no warrant in law for the 
defendants further detention. To the argument that such a holding 
would have the effect of unreasonably limiting the power of the court 
tc effect a reformation of offenders and to deal by way of sentence 
with unusual conditions disclosed at the trial, the court replied that 
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trial courts already have broad discretionary powers to deal with 
individual cases under stay and parole laws, but that it is the func- 
tion of the legislature to prescribe the penalty and the manner of its 
enforcement, the function of the court to impose the penalty, and 
the function of the executive to grant paroles and pardons and that 
each department must function within the limits prescribed by the 
constitution. The court concluded that if a sound public policy sug- 
gests that a power which the court does not have now, be given it, 
the making of that grant is within the province of the legislature. 

In two cases a new trial was granted by the court in the interests 
of justice. The first of these, State v. Burns,'® involved the prosecu- 
tion of an ex-treasurer of a school district for alleged embezzlement 
of district funds. The court characterized the transactions upon 
which the prosecution was based as stale, “so much so, in fact, that it 
is a serious question whether, if the matter had been litigated upon 
the trial, the statute of limitations would not have been a good 
defense.” The court also called attention to the slip shod, informal 
and irregular method of transacting and recording the business of the 
district and stated that it rendered the proof unsatisfactory. In the 
second case, State v. Crabtree," a rape case where conviction was 
based upon uncorroborated testimony of the prosecutrix, the court 
concluded that refusal to permit cross examination based upon the 
prosecutrix’s testimony given at preliminary examinations in other 
actions, was deemed to require a new trial in the interests of justice. 
In a third case, Devroy v. State,1® the court refused to grant a new 
trial on this ground. 

In Grimes v. State,!® the court overruled the defendant’s conten- 
tion that the trial court erred in receiving his plea of guilty and in 
sentencing him because it failed to conduct an inquiry into his sanity. 
The court pointed out that although the defendant shortly after com- 
mitting the offence with which he was charged, was committed to the 
Winnebago State Hospital for the Insane, there was no plea of not 
guilty because of insanity and no showing that the trial court was 
informed that the defendant was insane, either at the time of plea or 
before committment. The court held that in the absence of such a 
showing, no duty to conduct an inquisition existed. While the deci- 
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sion seems proper under the statute,”° the adoption of a routine 
examination before trial as provided for by the Brigg’s Law in 
Massachusetts would have eliminated the unfortunate situation pre- 
sented by this case. 

In four cases, the court had occasion to deal with the function of 
a writ of error. In Drewniak v. State, ex rel. Jacquest,?* the court 
held that a writ of error was properly sueable by the State of Wis- 
consin to review the action of an inferior court in granting a writ of 
habeas corpus. The court refused to discuss the question of whether 
the writ should be issued in the name of the state or in the name of 
the officer having custody of the prisoner, stating that whether or 
not the state might properly sue out the writ in its own name, it is a 
party in interest entitled to be heard and is a “party aggrieved”. 

In Martin v. State,” the court reenunciated the familiar concept 
that a writ of error lies after final judgment or after an order in the 
rature of a final judgment to correct some supposed mistake which 
is apparent on the face of the record. The court then concluded that 
ar. order denying a motion to enjoin the clerk of the Circuit Court 
from issuing certificates of committment, and to enjoin the sheriff 
from imprisoning or interfering with the liberties of a defendant on 
the ground that his term of imprisonment had already expired by 
reason of a void stay of sentence, was not in the nature of a final 
judgment and that the defendant had an adequate remedy by habeas 
corpus. It was as a result of the decision in this case that the pro- 
cedure followed in the Drewniak case was pursued. 

In State v. Dingman,”* the court held that the time within which 
a writ of error may be issued in view of the enactment in 1927 of 
Chapter 333 of the Laws of 1927, now Section 358.13 Wisconsin 
Statutes, is limited to one year in spite of the conflicting provisions 
of an earlier statute, Section 358.11 Wisconsin Statutes. The court 
also pointed out that Section 274.01 Wisconsin Statutes dealing with 
statutes of limitation had no application to writs of errors or appeals 
iu criminal cases. 

Immediately after this decision, the defendant who had been 
convicted of murder in the trial court, filed a petition with the court 
for a writ of error coram nobis. 
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From an order denying his petition, an appeal was taken to the 
Supreme Court which, after discussing the function of a writ of 
error coram nobis, sustained the order appealed from.** The court 
stated that the granting or denial of a writ of error coram nobis is 
wholly discretionary. The writ will not issue in order to obtain a new 
trial on the ground of newly discovered evidence, or when a proper 
remedy is available by way of an appeal or ordinary writ of error. 
The merits of the original controversy are not an issue. The alleged 
error of fact which justifies the granting of the writ must be such as 
would have prevented conviction, not merely new evidence which 
might have caused a different result. And the writ will not be granted 
on the ground that the conviction was obtained by perjury or mis- 
taken testimony. The narrow function of this little used writ, and its 
procedural impendimenta, are discussed at length. 

In O’Neil v. State, it was held that a jury recommendation of 
“mercy” for one defendant, and “leniency” for another, in connec- 
tion with a verdict finding each guilty of conspiracy to commit 
extortion, does not constitute the verdict a compromise, or perverse, 
and does not operate to vitiate or impair its effect. 

In the case of Stecher v. State,?® the court had occasion to review 
a summary sentence imposed by a Justice of the Peace under a 
statute prescribing a punishment beyond the jurisdiction of the 
justice, after a plea of guilty by the defendant to a complaint charg- 
ing him of an offense within the jurisdiction of the justice. The 
complaint drafted by the District Attorney did not specify the statu- 
tory section under which the complaint was issued, and when the 
attention of the defendant was called to the fact that the justice was 
proceeding under a different section, he requested leave to withdraw 
his plea. In this rather unusual situation, the court held that the plea 
of guilty in legal effect amounted only to a waiver of the right to a 
preliminary examination and not to a waiver of the filing of an 
information; and that the sentence was improper and that the court 
should have bound the defendant over for trial. The case is espe- 
cially valuable to the student of criminal procedure because it con- 
tains a careful analysis of the statutes applicable to proceedings and 
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trials in criminal cases and a conclusion that there is no statutory 
authority for prosecuting a misdemeanant upon complaint as distinct 
from information except in justice court trials. 

This situation was again before the court in case of State ex rel. 
Beck v. Baird.*" There a writ of prohibition was granted by the 
Supreme Court to compel the Justice of the Peace to comply with 
its mandate in the earlier case. The court held that a proper situation 
was presented for the exercise by the court of its superintending 
jurisdiction. The court stated that the justice court, having elected 
to treat the case as a prosecution under Section 348.09 Wisconsin 
Statutes as to which the justice did not have jurisdiction, could not 
now treat the case as a prosecution under Section 348.07 Wisconsin 
Statutes, under which the justice would have jurisdiction, and must 
under the earlier decision simply bind the defendant over for trial. 

In State ex rel. Morgan v. Fischer,28 the court held that the 
pendency of another charge against the same defendant in the same 
court does not oust the court of jurisdiction to proceed with a pre- 
liminary examination and hold the defendant for trial. The court 
also had occasion to reiterate the familiar rule that nothing will be 
investigated on habeas corpus except jurisdictional defects, amount- 
ing to want of legal authority for the detention or imprisonment. 

The court stated that, where a person is detained pursuant to the 
order of the court made upon a preliminary examination, the only 
question raised by writ of habeas corpus is “was there any evidence 
for the magistrate to act upon and did the complaint charge any 
offense known to the law.” To the same effect see State ex rel. 
Currie v. McCready.” 

In State v. Tyler, the court had occasion to review at length 
those sections of the statutes dealing with the appointment by the 
Supreme Court of counsel for an indigent defendant, for the purpose 
of prosecuting an appeal or writ of error in a criminal case; and 
those sections of the statutes dealing with the issuance by the Su- 
preme Court of a stay of execution in a criminal case, pending 
appeal or a writ of error. The court pointed out that a stay of execu- 
tion is granted by a justice of the Supreme Court, whereas an 
appointment of counsel for an indigent defendant is made by the 
court or the Chief Justice. The court outlined the procedure to be 
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followed in each situation, and a part of the opinion of the court 
is a memorandum outlining the practice of the court in regard to the 
application for, and granting of, a stay of execution, in both civil 
and criminal cases. 


C. Cases DEALING WITH MarTTERS oF SUBSTANTIVE Law. 
1. Homicide. 


In four cases the question presented involved some phase of the 
law of manslaughter or murder. In three of these, the principal 
question involved concerned the propriety of the action of the trial 
court, either in submitting to the jury, or in refusing to submit to 
the jury, an issue with respect to the defendant’s guilt or innocence 
upon a lesser charge than that of which the defendant was ultimately 
convicted. In Devroy v. the State,®1 the court adhered to the settled 
rule in Wisconsin that, to justify the submission of a verdict with 
respect to a lesser offense included within the greater, the evidence 
must, on sOme reasonable view, justify a conviction of the lesser 
offense, and not of the greater. Just as in cases in which the question 
involved is the sufficiency of the evidence to sustain the trial court’s 
judgment, little profit is to be obtained from a review of the facts in 
each individual case. It is sufficient to say that in the first of these 
three cases, the court sustained the trial court’s refusal to submit 
a verdict of third degree manslaughter.** In VanRite v. State,®* the 
court sustained the submission by the trial court, over objection, of a 
verdict upon the issue of a second degree murder. The court also 
pointed out that a verdict of fourth degree manslaughter should have 
been submitted, but held that the failure of the defendant to request 
the submission of such a verdict makes it impossible for the de- 
fendant to now claim that he was prejudiced by such failure. In the 
third case, the Devroy case above referred to, the court sustained 
the action of the trial court in refusing to submit a verdict upon 
third degree manslaughter. 

The case of Herde v. the State,** is perhaps of special interest. 
There, the defendant was convicted of murder in the first degree; 
where the defendant and a companion were fleeing from the scene 
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of an armed robbery in an automobile, and the companion shot a 
pursuer. The trial court, over objection, admitted testimony of the 
owner of the automobile, that it had been taken from him in an 
armed hold-up committed by the defendant and his companion earlier 
on the same day. The Supreme Court held that this evidence of acts 
so similar in nature, and so closely connected with the acts for which 
the defendant was on trial, had a tendency to establish defendant’s 
attitude of mind and was therefore proper. The court held that, in 
proving criminal intent, the conduct of the defendant on other occa- 
sions closely connected in point of time and place may be relevant to 
throw light on the defendant’s motives and intention to do the acts 
complained of, and may bear upon the issue as to identity, motive, 
and intent. The case is to be compared with the case of Stockman v. 
The State,®> where the close connection between the prior crime and 
the crime with which the defendant was charged did not exist. In 
that case, the court held improper, in a prosecution for extortion, the 
action of the trial court in permitting the state to cross-examine a 
defendant as ‘to alleged false reports of income made by her to the 
County Welfare Department, and to put in evidence such reports. 
The court held that the tendency of this evidence was to establish a 
wholly separate substantive offense, not connected with the crime 
charged, and was clearly prejudicial. The distinction between the 
cases would seem to lie in the materiality and probative value of the 
evidence upon the precise and narrow issues involved in the trial. 


2. Indecent Liberties 


In State v. Hoffmann,*® the defendant was prosecuted under 
Section 351.34 Wisconsin Statutes, which makes it a criminal offense 
for any male person to take indecent or improper liberties with the 
person of a female, under the age of sixteen years, with or without 
her consent, without intending to commit rape. While a number of 
problems of practice and evidence are involved (discussed later in 
this article), the primary question concerned the nature of the offense. 
The court concluded that the terms “indecent assault” and “indecent 
liberties” are interchangeable and that, in a particular case, whether 
the conduct complained of amounts to the taking of indecent liberties 
is largely a question for the jury. The court stated that the phrase 
does not permit a precise definition or exact delineation. “Indecency 
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is one thing in one generation and something else in another. * * * * 
The jury in determining what constitutes indecent liberties is con- 
fronted with a problem analogous to that of a jury required to find 
what constitutes ordinary care, or what is the conduct of a reason- 
able person, or what constitutes reasonable time, or to make other 
findings which are dependent upon contemporaneous standards and 
codes.” 


3. Extortion—Conspiracy 


In O'Neil v. the State,®* the conviction of two defendants, in a 
prosecution under Section 340.45 Wisconsin Statutes, for maliciously 
threatening to prosecute another for a criminal libel, with intent to 
extort money, was affirmed. The court reviewed the sufficiency of 
the evidence but took occasion to discuss at some length, the gist of 
the offense. The defendants had asserted by way of defense that 
they had a claim for damages resulting from a libelous letter; and, 
while they made a money demand upon the writer of the letter 
threatening the institution of criminal proceedings if they were not 
paid, they claimed that their actions amounted only to an attempt to 
enforce a civil claim. The court held that the essential issue was the 
question of whether the assertion of a claim for damages by the de- 
fendants was made in good faith, or whether the defendants in 
making the demand and threat were acting maliciously to extort 
money. The court pointed out that it need not be shown that money 
was actually obtained by the defendants, as the gist of the offense is 
the attempt, and the offense is not made to depend either upon the 
victim’s state of mind or upon whether the money was actually 
obtained. 

The case is also of interest upon the law of conspiracy, for the 
court points out that a mere tacit understanding between the con- 
spirators who work for a common purpose is all that is essential to a 
guilty, actionable combination ; an express agreement is not necessary. 
Moreover, one who tacitly consents to the object of the conspiracy, 
and goes along with the other conspirators, is guilty, even if he in- 
tends to take no active part in the crime, but merely stands by while 
they put the conspiracy into effect. The court also pointed out that 
the defendants might be separately prosecuted under Section 340.45 
Wisconsin Statutes for extortion and that prosecution under Section 
543.681 for conspiracy is not necessary. Moreover, the conspiracy 
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need not be charged in the information, if it appears from the evi- 
dence received on the trial that there was concerted action between 
the conspirators ; and, in such case, the declarations and acts of one 
conspirator are admissible against the others. Neither is it necessary 
that all of the alleged conspirators be on trial. 


4. Assault and Battery—Malicious 
Destruction of Property. 


The case of State v. Carroll,®* presents a rather unique situation. 
The defendant, Carroll, was prosecuted for assault and battery and 
malicious destruction of property, as a result of an assault com- 
mitted by him upon the person of a Mrs. Kehring. The facts were 
that Carroll had acquired title through a tax deed to forty acres of a 
forty-two acre tract owned by Kehring. A house occupied by the 
Kehrings was constructed in part upon Carroll’s land and in part 
upon Kehring’s. For several years, a controversy had existed be- 
tween Carroll and the Kehrings as to the ownership and occupancy 
of the house. While the Kehrings were in possession of the house, 
Carroll entered and attempted forcibly to eject Mrs. Kehring. A 
struggle took place, now on one side, and now on the other, of the 
imaginary boundary line running through the house. At the same 
time, Carroll threw out of the windows and door certain items of 
personal property owned by the Kehrings. On this state of facts, 
the court sustained Carroll’s conviction on both counts and took 
occasion to point out that he was guilty of assault and battery, irre- 
spective of the amount of force used, on the grounds that where one 
who is not in possession of land, although lawfully entitled thereto, 
forceably ejects another who is in peaceable possession, the crime of 
assault has been committed. The court applied a similar principle to 
sustain the conviction for maliciously destroying personal property, 
holding that public policy requires the adoption of a rule that the 
owner of personal property in the peaceful possession of another has 
no right to retake the property by force. 


5. Fair Sales Act. 


For the first time, in the case of State v. 20th Century Market,*® 
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merchandise below cost in violation of the Fair Sales Act. Subsection 
3 of that section of the Statutes contains a legislative declaration that 
to advertise or sell merchandise below cost, with the intent of in- 
ducing the purchase of other merchandise, or of unfairly diverting 
trade from a competitor, is unfair competition and contrary to public 
policy. Subsection 4 provides that proof of advertising or selling be- 
low cost in contravention of the policy of the section shall be prima 
facie evidence of a violation thereof. The court held, in reading these 
two sections together, that the offense is one involving intent, and the 
measure is not a mere regulatory measure. It was stated that the 
state in order to make out a prima facie case must produce proof that 
the acts complained of were committed in contravention of the policy 
of the statute. The gist of the offense was declared to be not merely 
the advertising or selling of merchandise at less than cost, but the 
offering of such merchandise for sale with the intent to injure. 
Where, as in the principal case, the sale below cost was made in an 
honest effort to meet competition and conserve the defendant’s capi- 
tal investment, one of the essential elements making up the offense 
was lacking. The court also pointed out that the burden of proof, 
in the sense of convincing the tryor of the facts, is not put upon the 
defendant by the statutory presumption, its effect being merely to 
change the order of proof, requiring the defendant to come forward 
with evidence. The court acknowledged the difficulties in administra- 
tion which would inevitably follow its decision. It conceded that an 
emasculation of the statute might result, but grounded its decision on 
the principle laid down in the case of the Great Atlantic and Pacific 
Tea Company v. Ervin, “to impart a wrongful intent to those who 
have none, to make guilt dependent upon a legislative fiat, ought not 
to be tolerated under our system of criminal jurisprudence.” 


6. Miscellaneous—Evidentiary Matters— 
Sufficiency of Evidence. 


In two cases, the court dealt with the propriety of confessions 
made by the defendant to police officers. In the first of these cases, 
VanRite v. State,* the defendant confessed to having placed her 
baby in a satchel, with the intention of killing it, knowing that it 
would die of suffocation. The confession was apparently made to 
police officers during a course of questioning ; and the defendant was 
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at the time informed of her constitutional rights, and that anything 
she might say might be used against her. It was not claimed that the 
confession was obtained under duress. The court sustained the action 
of the trial court in holding the confession admissible and approved 
the trial court’s procedure in excusing the jury when the confession 
was offered in evidence, and receiving evidence with reference to the 
nature of, and the manner in which, the confession was obtained. 

In the second case, Devroy v. State,** the court held that the 
admission of a confession by the defendant to the effect that he shot 
his mother-in-law was not prejudicial error, irrespective of the man- 
ner in which the confession was obtained, in view of the fact that, 
during the trial, the fact that the defendant had shot his mother-in- 
law was conclusively admitted by stipulation. 

In State v. Zuehlke,*® the admission of testimony of the Fire 
Marshal, that the defendant, after being accused of arson and being 
advised by the Fire Marshal to plead guilty, had stated that he would 
plead guilty but for the effect it would have on his mother, was 
approved, the conversation falling within the rule that statements of 
fact of guilt and failure to deny, are admissible as evidence of 
acquiescence in the truth of the accusation. 

In State v. Hoffman,** statements made by a thirteen year old 
girl with whom the defendant was accused of taking indecent lib- 
erties, made to the girl’s mother a very short time after the incident 
plained of, were held not to constitute part of the res gestae and 
therefore objectionable; but the court deemed itself without power 
to correct the error of admission, in view of the fact that no proper 
objection to the testimony was taken. The decision is of interest 
because the court took occasion to comment upon the common prac- 
tice of counsel to stipulate that objections made shall go to a line of 
testimony rather than to particular questions submited. The court 
points out that an objection to evidence, or to the competency of a 
witness, should be made in terms which apprize the court of the 
exact grounds upon which the objection is based. General objections 
not indicating the grounds of inadmissibility are not sufficient to en- 
title the objector to raise the question on appeal if, where the error 
might have been corrected if properly objected to, the evidence is 
competent for any purpose. The court points out that a general 





“239 Wis. 466, 1 N.W. (2d) 875 (1942). 
* 239 Wis. 111, 300 N.W. 746 (1941). 
“240 Wis. 142, 2 N.W. (2d) 707 (1942). 
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objection, if overruled, cannot avail the objector on appeal, while a 
specific objection, overruled, will be effective only to the extent of 
the grounds specified. The admission of testimony under a stipula- 
tion by virtue of which counsel, is not required constantly to renew 
his objection is approved by the court as a proper practice, but with 
the warning that care must be entertained or counsel may find him- 
self on appeal barred from raising a point upon which he expected 
to rely. A stipulation which amounts to nothing but a general objec- 
tion avails objector’s counsel not at all. 


In two cases, the question of the qualifications of the jury were 
involved. In one of these, State v. Zuehlke,** it was pointed out that 
the panel from which the jury was selected consisted only of thirty- 
three jurors instead of the thirty-six required by statute. The court 
held that it was within the discretion of the trial judge to determine 
the necessity of drawing additional names. In the other case, 
McGeever v. the State,*® the qualification of a particular juror who 
had been a dance hall inspector for two years, and was therefore 
probably exempt from service under Section 255.02 (1) Wisconsin 
Statutes, was drawn into the question. The court pointed out that 
the persons selected and accepted as jurors are presumed to be quali- 
fied, and the burden of proving the existence of disqualification is 
upon the party alleging it. Failure to exercise the right of challenge 
must be presumed to constitute a waiver of all objections which do 
not tend to impeach the justice or fairness of the verdict. 


There is little profit in a discussion of cases holding evidence 
sufficient or insufficient to sustain a verdict, especially where one has 
not read or heard the arguments. Beyond mere enumeration, there- 
fore, no attempt is made here to analyze such cases. Garrity v. the 
State,“*7 McGeever v. the State*® (both embezzlement). State v. 
Zuehlke,® (arson; State v. Crabtree, (rape) ; and Stockman v. the 
State,®' (extortion). 





“ 239 Wis. 111, 300 N.W. 746 (1941). 
“239 Wis. 87, 300 N.W. 485 (1941). 
“ 238 Wis. 253, 298 N.W. 577 (1941). 
“ 239 Wis. 87, 300 N.W. 485 (1941). 

“ 239 Wis. 111, 300 N.W. 746 (1941). 
” 237 Wis. 16, 296 N.W. 79 (1941). 

™ 236 Wis. 27, 293 N.W. 923 (1940). 
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V 


REAL PROPERTY, MORTGAGES, VENDOR 
AND PURCHASER 


GLEN H. BELL 


The decisions touching real estate normally cover a wide variety 
of topics, and the period reviewed by this survey is no exception. 
About half the decisions rendered will be discussed, and they will 
be grouped topically so far as their subject matter will permit. 


LIEN AND PRIORITY OF JUDGMENTS 


Questions concerning the extent of judgment liens and the pri- 
ority of judgments have been the subject of numerous decisions, 
and will likely continue to be in spite of rather concise judgment 
lien statutes. In the recent case of Goff v. Yauman' the court had 
to determine whether the decision in Musa v. Segelke and Kohlhaus 
Co.,? to the effect that a surviving joint tenant acquired the jointly 
owned property free from the lien of a judgment against the de- 
ceased tenant, applied to a lien created by Section 49.26(4), Wis- 
consin Statutes, for old age assistance paid to a joint tenant. The 
court held that the lien could be enforced against the interest of a 
deceased joint tenant, because by accepting assistance such a tenant 
consented to the lien which results from the statutory provision, and 
under Section 49.26(4), the joint tenant’s interest may be used to 
satisfy the lien even after his death, as the survivor acquires the 
property by “succession.” The court logically distinguished the 
Musa case on the ground that the joint tenant in that case had not 
consented to a severance of his interest, and the judgment creditor 
had not taken any action to force such severance. The mere dock- 
eting of the judgment, not followed by a procedure to enforce col- 
lection through a sale of the joint tenant’s interest, was held not 
to result in a severance. On the other hand, by accepting old age 
assistance, a joint tenant was held to consent to the burdens which 
the statute imposes on his property as a condition to his receiving 
such assistance. 

R. F. Gehrke Sheet Metal Works v. Mahl,’ dealt with the pri- 





*237 Wis. 643, 298 N.W. 179 (1941). 
*224 Wis. 432, 272 N.W. 657 (1937). 
*237 Wis. 414, 297 N.W. 373 (1941). 
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ority of a judgment in the following situation: A conveyed prop- 
erty to B by warranty deed, but the conveyance was made to se- 
cure an indebtedness. X then took judgment against A, which 
judgment was properly docketed. B next conveyed the property 
to trustees. A’s obligation to B was satisfied, and at A’s direction 
the trustees conveyed the property to C, who was A’s daughter. 
C had no actual knowledge of the judgment against A, but the 
consideration for the conveyance from the trustees to C was an 
obligation which A owed to C. The court, after noting that the 
docketing of a judgment is not notice under common law or Wis- 
consin Statutes, held that a properly docketed judgment is a lien 
upon the judgment debtor’s recorded or unrecorded title to real 
property. As A’s conveyance to B amounted to a mortgage, C 
took title to the property subject to the judgment debtor’s rights 
against A’s interest, for the reason that C was accepting the pro- 
perty in satisfaction of A’s debt to her, which was a sufficient cir- 
cumstance to put her on inquiry as to A’s interest in the property. 
The court held, apparently for the first time in Wisconsin, but 
in line with authorities elsewhere, that the lien of a recorded judg- 
ment is superior to all subsequent conveyances of the debtor’s 
land, except conveyances to bona fide purchasers for value who 
acquire the property from subsequent vendees. 


MorTGAGES 


In Newlander v. Riverview Realty Co.* the court had an op- 
portunity to clarify the duties and powers of a trustee appointed 
in a mortgage given to secure a series of bonds held by many dif- 
ferent bondholders. The mortgage authorized the trustee to fore- 
close but said nothing concerning his bidding at the sheriff’s sale. 
The lower court had followed a familiar practice of authorizing 
the trustee to bid for the benefit of all bondholders a sum equal 
to the principal and interest due and the foreclosure expenses. The 
trustee offered such a bid and acquired the property. When he 
later contracted to sell it the purchaser raised objections to the 
title, and the action was brought to test the validity of the pro- 
cedure followed. The court pointed out that the authorities are 
divided on the question of the trustee’s right to bid on behalf of 
bondholders, some courts taking the position that unless the trust 
deed specifically provides for a bid by the trustee, the bondholders 





*238 Wis. 211, 298 N.W. 603 (1941). 
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are entitled to have the property sold for whatever cash it will 
bring rather than submit to liquidation delays incident to having 
the trustee acquire, hold, manage and later sell the property. But 
the Wisconsin Court followed the other line of authority to the 
effect that mortgage trustees have implied authority to take what- 
ever steps may be necessary to protect the interests of the bond- 
holders, including the right to bid at the foreclosure sale. The 
source of such authority was held to be the mortgage itself and not 
the court’s order. While the power to bid springs from the mort- 
gage, such power must, of course, be exercised under the super- 
vision of the court in which the mortgage is foreclosed. On the 
question of the trustee’s right to sell the property later, the court 
concluded that instructions for sale and orders authorizing sale 
are entered in foreclosure proceedings at the foot of foreclosure 
judgments, and are not separate judgments. The court also con- 
cluded that the sale was not governed by Section 231.31 of the 
Statutes, which was held to apply to express trusts dealt with by 
Chapter 231. 

In Home Owners Loan Corp. v. Papara,® the court held that 
in making a loan to pay an existing mortgage the Home Owners 
Loan Corporation was entitled to be subrogated to the rights of 
the prior mortgagee. Two of the signatures on the new mortgage 
had been forged, and the mortgage was neither witnessed nor ac- 
knowledged. The two forged signatures were of heirs of a de- 
ceased joint tenant. The court held that as the surviving joint 
tenant could have paid off the mortgage and enforced his rights 
against his co-tenants, and as the new mortgagee was subrogated 
to the rights of the original mortgagee, it was entitled to enforce 
the mortgage against the same co-tenants. None of the defend- 
ants in the action, i.e., the wife of the surviving co-tenant and the 
heirs of the deceased original co-tenant, stood in the position of 
innocent third persons who had acquired rights in reliance upon 
the satisfaction of the original mortgage. Consequently, nothing 
stood in the way of the full application of the doctrine of subro- 
gation. The negligence of the new mortgagee in accepting a mort- 
gage which was neither witnessed nor acknowledged, was held not 
to operate to bar its rights, as it had actually advanced the money 
to pay the prior mortgage. 

The problem of whether a deed given by a mortgagor to a mort- 
gagee should be treated as an absolute deed or as a mortgage was 





*241 Wis. 112, 3 N.W. (2d) 730 (1942). 
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dealt with in Acme Buick Co. v. Jacobi-Erdman, Inc.6 The con- 
sideration recited in the deed was principally the mortgage, but 
the mortgage was not satisfied of record, and neither the note nor 
the mortgage had been returned to the mortgagor. The deed also 
provided for a ten year lease, and the grantor was given an option 
to re-purchase the property for the exact consideration named in 
the deed, the option to remain effective for the ten year term of 
the lease. The court concluded that the transaction evidenced an 
intention to convey the property absolutely. As in all such cases 
the question for decision was one of intention, and the case is here 
referred to primarily to illustrate the necessity for exercising care 
to make the intention of the parties clear when a mortgagor con- 
veys mortgaged property to the mortgagee. 

In Healy v. Fidelity Savings Bank’ the court held for the first 
time that because of Section 240.06, Wisconsin Statutes, which 
provides that no estate in lands other than leases not exceeding 
one year shall be created unless by operation of law or by a deed 
or conveyance in writing subscribed by the party creating the es- 
tate, an oral agreement to expand a mortgage to cover a subse- 
quent loan is void, even though there are no intervening equities 
or claims against the mortgaged premises. 


ACQUISITION OF TITLE AGAINST Co-TENANT oR LESSOR 


A case which has provoked some discussion is Marshall and 
Ilsely Bank v. Baker,’ in which the court sustained title to real 
estate based on adverse possession against joint owners of the 
property. The facts strongly indicated a deliberate fraud. The 
property was originally owned by one Edgar Keene who became 
insane prior to 1882 when an apparent stranger acquired title to 
one-tenth of the property by tax deed. The stranger quit claimed 
the entire property in 1886 to a brother of the insane owner. A 
son of the grantee brother was appointed guardian of the insane 
person, and later acted as administrator of his estate. The prop- 
erty in question was omitted from the inventory filed in the guard- 
ianship and later in the estate. The brother who accepted the quit 
claim deed died two years after the insane person, leaving the 
property to the son who had acted as guardian and executor of the 





*235 Wis. 539, 292 N.W. 453 (1940), 1941 Wis. Law Rev., 388. 
"238 Wis. 12, 298 N.W. 170 (1941). 
* 236 Wis. 467, 295 N.W. 725 (1941). 
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insane person. Just before his death the brother had secured quit 
claim deeds from the only other living brother of the insane per- 
son and from a second wife of a deceased brother, which deceased 
brother was an ancestor of the defendants in the case who claimed 
an interest'in the property through him. The deeds were executed 
in England. They did not specifically describe the land in ques- 
tion, but after describing other lands they conveyed generally “all 
other real estate in which I, as one of the heirs at law of Edgar 
Keene, now deceased [the insane person], may have or claim to 
have an interest.” 


The evidence indicated that the brother who had taken a quit 
claim deed from the tax deed grantee, and the son who had acted 
as guardian of the insane person and administrator of his estate, 
had been in possession of the premises and exercised dominion 
over them since at least 1890. The plaintiff bank had acquired 
title through the foreclosure of a mortgage given by the son in 
1928. The defendants claimed that they had no knowledge of any 
possible interest in the property until 1938, when the plaintiff 
bank requested them to sign quit claim deeds. 


The court concluded that in the absence of proof, it was pre- 
sumed that Edgar’s brother made entry and occupied the premises 
under the quit claim deed from the tax deed granted to one-tenth of 
the property. While the court has previously sustained the two 
propositions that (1) a co-tenant may acquire an outstanding title 
and in reliance thereon acquire title by adverse possession against 
his co-tenant, even though the facts of ownership are fraudulently 
concealed from the co-tenant and the outstanding title is acquired 
with intent to defraud the co-owners, and (2) that the outstanding 
title need not be a valid title as to the entire tract, this case seems 
to.go a long way in sustaining a title based on adverse possession 
against co-tenants who have been defrauded and kept in ignorance 
of the facts. One cannot help but wonder how much the decision 
was influenced by the antiquity of the fraud. 


In Keller v. Friedrichs® the court held that a tenant may pur- 
chase tax certificates outstanding against leased premises, and by 
taking a tax deed based thereon, acquire title against the landlord. 
This holding was based upon the proposition that the lease did not 
require the tenant to pay the taxes. 





°241 Wis. 8, 4 N.W. (2d) 169 (1942). 
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VENDOR AND PURCHASER; DONOR AND DONEE 


In its opinion on rehearing in Levin v. Grant,!® the court held 
* 238 Wis. 537, 298 N.W. 63 (1941). 
that in a proceeding to foreclose a land contract the court could grant 


relief from a forfeiture resulting from a breach of a condition 
precedent. The breached condition was an agreement contained in 
a stipulation made during the redemption period fixed by the court 
in the forclosure proceeding, to the effect that an additional year 
of redemption would be granted the purchasers on condition that 
they made certain payments during the redemption period fixed 
hy the court. Such payments were not made, but nevertheless, the 
lower court extended the redemption period. The Supreme Court 
at first concluded that such relief could not be granted, but on re- 
hearing reversed its position on the strength of a case which had 
not been cited by either party in the original briefs and was not 
indexed on the point in a standard digest widely used by attorneys 
and the court. The case illustrates a difficulty which attorneys 
often encounter because existing cases in point either cannot be 
found at all in standard digests, or can be located only under the 
most unexpected headings. 


In Wenzel v. Roberts,’ the court followed accepted doctrines 
that the vendees in a land contract have an equitable lien on the 
property superior to that of a subsequent judgment creditor of the 
vendor, even though the land contract is not recorded, but the 
court concluded that the vendees had lost their rights by abandon- 
ing the premises while in serious default under the contract. 

In Schmitz v. Schulenberg,’* the court was called upon to de- 
termine whether the evidence established a parol gift of a farm by 
a father to his daughter who had lived with him on the farm for 
many years. In concluding that it did not, the court followed the 
accepted doctrine that a parol gift of real estate will be enforced 
under Section 240.09, Wisconsin Statutes, for exactly the same 
reasons that a parol contract to convey real estate will be enforced. 
In Wisconsin, as in a majority of jurisdictions in this country, 
possession of property by a parol contract vendee is not sufficient 
part performance to justify the enforcement of the parol contract 
to convey, but such possession coupled with payment of all or part 
of the purchase price, or the making of substantial improvements 





* 236 Wis. 315, 294 N.W. 871 (1940). 
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is sufficient.4* As no payment is involved in a parol gift, the 
court held, consistent with prior decisions, that the recipient of a 
parol gift must take or retain possession of the property in such 
a way that the possession is referable exclusively to the gift or 
promise to convey, that substantial improvements must be made by 
the donee, and that the facts, including the making of the gift, must 
be established by clear, satisfactory, and convincing evidence. 


LEssoR AND LESSEE 


Johnson v. Prange-Geussenhainer Co.* involved the tort lia- 
bility of a land owner who agreed to keep the outside of a rented 
building in proper condition and repair. A third person was in- 
jured because of the landlord’s failure to comply with the coven- 
ant and repair a broken drain pipe. Because of the break, ice accum- 
ulated on the sidewalk upon which the plaintiff slipped and was 
injured. The building owner denied knowledge of the defective 
condition of the drain pipe, and also relied on a covenant in the 
lease ta the effect that the owner should not be liable for any in- 
juries to persons or property on or on account of the premises, or 
for any other claim whatever. Although the court had dealt with 
a similar problem when the owner had actual notice,!® this is the 
first case in which the court considered the liability of an owner 
to a third person based on a covenant to repair a defect of which 
the owner had no knowledge. The authorities in other jurisdictions 
are divided, but our court took a position consistent with the Re- 
statement of the Law of Torts’® and held the property owner liable 
to the third person. The court also held the tenant liable as the 
general occupier of the premises. The land owner’s liability was 
based upon his duty to the public to maintain the premises in a safe 
condition, as that duty was left with him by the provisions of the 
lease. While both the tenant and landlord were held liable to the 
injured person, the landlord was given a judgment against the tenant 
under the indemnity provision of the lease. While that provision 
was held ineffectual to effect the rights of the plaintiff, it was held 
valid as between the parties. 





* Marshall & Ilsey Bank v. Schuerbrock, 195 Wis. 203, 217 N.W. 416 (1928). 
Estate of Shinoe, 212 Wis. 481, 250 N.W. 505, (1933). Booher v. Slathar, 167 
Wis. 196, 167 N.W. 261 (1918). 

“240 Wis. 363, 2 N.W. (2d) 723 (1942). 
** Flood v. Pabst Brewing Co., 158 Wis. 626, 149 N.W. 489 (1914). 
%*2 RESTATEMENT, Torts, §378. 
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In W. C. Goerke Motor Company v. Louergan™ the court sus- 
tained an option in a lease which gave the lessee a “prior right to 
purchase [the leased property] if or when any acceptable offer is 
made to the lessor.” This option was sustained as being sufficiently 
definite on the theory that the price and terms were to be determined 
by any acceptable offer by a third party. 


BuILDING RESTRICTIONS 


The comparatively new field of building and other restrictions 
imposed by ordinance, plats, or deeds, has produced quite a volume 
of decisions. Two recent ones furnish an interesting comparison. 

Burden v. Doucette dealt with the effect of building restric- 
tions which generally had not been enforced. The case involved 
two blocks which had been subdivided, apparently with the inten- 
tion of creating a residential district, but the plat contained no re- 
strictions and several of the lots had been conveyed by deeds which 
contained no restrictive covenants. However, most of the deeds 
provided that no building should be erected on the property ex- 
cept a private dwelling house, and that no building should “be 
used except for such purpose.” The evidence established that only 
a small portion of the lots were occupied by dwelling houses. 
Other lots were used for stores, taverns, beauty parlors, garages, 
etc., and the plat owner, who brought the action, owned several 
of the lots upon which non-conforming buildings stood. The non- 
comforming structure involved in the case was a concrete slab and 
gasoline pumps which had been constructed for use in connection 
with a garage located on one of the adjoining lots. 

While the court specifically recognized the validity of ordinary 
building restriction covenants, it concluded that when the plat owners 
had not adopted a general plan to create a residential district in 
accordance with the restrictions, but had permitted multiple viola- 
tions so that the general character of the neighborhood was not resi- 
dential, the restrictions would not be enforced against a particular 
land owner. 

Quite a different situation was involved in Doherty v. Rice’® 
which also dealt with restrictions placed on a plat by conveyances 
of the platted property and not by the plat itself. The restric- 





** 236 Wis. 544, 295 N.W. 671 (1941). 
* 240 Wis. 230, 2 N.W. (2d) 204 (1942). 
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tions prohibited the:sale to or occupation of any lot by anyone not 
a member of the Caucasian race, and prohibited the construction 
of any residence costing less than $600. The defendant was a ne- 
gro who had acquired a lot by tax deed. He had constructed a 
house alleged to have cost less than $600 and was living on the 
premises. The court did not decide whether a restriction against 
a sale to a non-Caucasian was void as a restraint against alienation. 
It pointed out that the authorities on that question are in conflict, 
but concluded that whatever may be the effect of the restriction 
upon a person holding in the chain of title, it cannot result in de- 
feating a tax title. 

The restriction as to occupancy was upheld, even against a 
grantee under a tax deed who acquired an independent title. The 
court pointed out that a tax deed conveys title subject to easements 
of records, citing Union Falls Power Co.,° and it applied the same 
doctrine to negative covenants such as building and occupation 
restrictions. The tax deed was held to cut off only the interests 
in the land which were taxed; and, although the restrictions on the 
whole plat probably enhanced the value of the land for tax and 
other purposes, the court concluded that interests under the re- 
strictions were not taxed with the lots subject to the restrictions, 
and were not cut off. The restrictions on any particular lot were 
considered to be appurtenant to the other lots in the plat, the own- 
‘ers of which might enforce them. Consequently, the plaintiffs, 
who owned adjoining land, were granted injunctions to prohibit the 
occupancy of the tax deed lot by the negro, and to prohibit the con- 
struction or maintenance of a structure which did not conform to the 
building restrictions. This decision, in the face of conflicting authori- 
ties, is a forward step in the process of sustaining and enforcing 
reasonable building restrictions. 


MISCELLANEOUS 


A case dealing with an interesting problem of real property 
taxation was Union Falls Power Co. v. Marinette County” in 
which the court held that a tax deed to property flooded by a 
power plant storage reservoir did not cut off the flooding ease- 
ments owned by the power company. The decision was based on 
the proposition that the assessment of the real estate did not in- 





* 238 Wis. 134, 298 N.W. 598 (1941). 
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clude the value of the flooding easements, because the right to 
flood appertains to the dam and dam site, and, therefore, under 
Section 70.03, is a part of such real estate for purposes of taxa- 
tion. This holding was intended to follow a familiar rule that 
a tax deed to a servient estate will not cut off an easement apper- 
taining to other property, for the reason that the easement belongs 
to the dominant estate. The court distinguished Bradley Co. v. 
Rock Falls 22 and Whiting-Plover Paper Co. v. Linwood**, both 
of which had held that an undeveloped water power site could 
not be taxed on a valuation which included the right to flood ad- 
joining land. While the cases were distinguished on the basis of 
rights presently enjoyed compared with rights to be enjoyed in 
the future, the reasoning in the Whiting-Plover Paper Co. case 
was discredited, and the scope of both decisions was strictly limited. 

Power dam flowage cases present a problem of property lying 
in more than one taxing district. The dam may lie in one district 
while practically the entire pond may lie in one or more other dis- 
tricts. Furthermore, if a public utility owns and operates the 
power plant, the dam and flowage rights are assessed to the utility 
by the state under Chapter 76 as part of a property unit com- 
posed of all of the company’s operating property. Consequently, 
local taxing units have no authority to assess flowage rights owned 
by interdistrict public utilities. The problem is reduced to one of 
- distributing to local taxing districts taxes assessed and collected 
by the state. 

The decision in the Union Falls Power Co. case seems the most 
practical solution of the problem, although multiple taxing dis- 
tricts and interstate dams and reservoirs make imperative the use 
of an equitable division and accurate determination of the value of 
the land flooded and the value of the right to flood. 

In Zimmer v. Sundell,** the court was required to determine 
for the first time whether the Wisconsin recording statutes, by 
reasons of the provisions of Section 235.49, protect a purchaser 
who acquired title under the following circumstances: A, the orig- 
inal owner, conveyed to B who conveyed to C, the defendant: 
Before either of these conveyances was recorded, A conveyed to 
D, who conveyed to £, the plaintiff, who acquired the property 





* 166 Wis. 9, 163 N.W. 168 (1917). 

*198 Wis. 590, 225 N.W. 177 (1929). 

* 237 Wis. 270, 296 N.W. 589 (1941). The case is discussed in 1942 Wis. Law 
REv. p. 127. 
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tor value and without knowledge of the prior conveyances to B and 
C. £ immediately placed his deed on record. Next the deeds 
from A to B and B to C were recorded, and last of all, the deed 
from A to D was placed on record. After pointing out that the 
defendant’s chain of title was prior to the plaintiff’s, and that the 
plaintiff's only protection, if any he had, was afforded by Section 
235.49, Wisconsin Statutes, the court concluded, relying some- 
what on the early case of Fallass v. Pierce, that the recording 
act could create a valid title in one who actually has no title under 
the laws governing conveyances, only if all mesne conveyances are 
on record, so that such a purchaser is not acquiring title from a 
stranger to the record. 


VI 


TORTS 
RicHARD V. CAMPBELL 
A. NEGLIGENCE 


1. The Negligence Issue 
a. In General 


The question of the sufficiency of the evidence to support the 
jury’s findings on the various items of negligence involved in per- 
sonal injury litigation is annually a substantial item in the busi- 
ness of the Supreme Court. The decision rendered settles the 
rights of individual litigants but in the great majority of cases 
it does not contribute materially to the development of the law of 
the state. The terms of court under consideration follow prece- 
dent in this respect. A detailed review of the decisions on the 
negligence issue will serve no useful purpose.! A few will be men- 
tioned briefly. 





* 30 Wis. 443 (1872). 

*For cases holding that the issue is for the jury under the facts see Rieschl 
v. Wisconsin Michigan Power Co., 236 Wis. 116, 294 N.W. 521 (1940); Geier v. 
Scandrett, 236 Wis. 444, 295 N.W. 704 (1941); Plantz v. Kubasta, 237 Wis. 198, 
295 N.W. 667 (1941); Hartzheim v. Smith, 238 Wis. 55, 298 N.W. 196 (1941); 
Hromek v. Freie Gemeinde, 238 Wis. 204, 298 N.W. 587 (1941); Tomany v. 
Camozzi, 238 Wis. 611, 300 N.W. 508 (1941); Ready v. Hafeman, 239 Wis. 1, 
300 N.W. 480 (1941); Derleder v. Piper, 239 Wis. 269, 1 N.W.2d 146 (1941) 
(as to T only); Hutzler v. McDonnell, 239 Wis. 568, 2 N.W.2d 207 (1942); 
Jackowska-Peterson v. D. Reik and Sons Co., 240 Wis. 197, 2 N.W.2d 873 (1942); 
Horn v. Snow White Laundry & D.C. Co., 240 Wis. 312, 3 N.W.2d 380 (1942); 
Acherman v. Robertson, 240 Wis. 421, 3 N.W.2d 723 (1942). See also Zamecnik v. 
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In Hartzheim v. Smith? the accident happened on private prop- 
erty while D was backing out of the driveway. P, a small child 
and daughter of the owner of the property, was struck and injured. 
The general law controlling was not contested. It was agreed 
that D as not under a duty to keep a lookout unless she knew 
or should have known that someone was likely to be in the path 
of the car. The jury found D negligent under this test. The court 
recognized that the question was a close one under the facts, but 
decided that the finding was proper 

The “camouflage” rule of Colby Cheese Box Co. v. Dallen- 
dorfer® was before the Supreme Court in two cases. In Zoellner v. 
Kaiser* the jury found the defendant negligent with respect to look- 
out. He claimed that this error under the Colby case and later 
decisions® on the same question. The court denied this contention 
pointing out that the cases cited uniformly held that this question 
was for the jury. They are important in restricting the scope of 
Lauson v. Fond du Lac. Under the Lauson decision the defendant 
would have been held negligent as a matter of law for failing to stop 
within the radius of his lights. He had the full benefit of the 
“camouflage” rule when the question of his negligence in this re- 
spect was left to the jury. 

Ott v. Tschantz" involved the question of whether decreased visi- 
bility resulting from the bright headlights of an approaching auto- 
mobile brought the situation within the “camouflage” doctrine of the 
cases mentioned above. The court passed this question without de- 
cision and disposed of the case on the ground that in any event the 
jury was justified in finding that the defendant was free from 





Royal Transit, Inc., 239 Wis. 175, 300 N.W. 227 (1941) where the trial court’s 
fact findings on negligence and contributory negligence, after motion by both 
parties for a directed verdict, were sustained. 

For cases ruling on the negligence issue as a matter of law, see Bullis v. 
Northland Greyhound Lines, 236 Wis. 87, 294 N.W. 535 (1940); DeKeyser v. 
Milwaukee Auto Ins. Co., 236 Wis. 419, 295 N.W. 755 (1941) (as to one de- 
fendant only); Batura v. Schwersinske, 237 Wis. 208, 295 N.W. 698 (1941); 
Schmidt v. Milwaukee Elec. Ry. Co., 237 Wis. 220, 296 N.W. 609 (1941); 
Ledvina v. Ebert, 237 Wis. 358, 296 N.W. 110 (1941); Derleder v. Piper, 239 
Wis. 269, 1 N.W.2d 146 (1941) (as to H only). 

? 238 Wis. 55, 298 N.W. 196 (1941). 

*213 Wis. 331, 251 N.W. 447 (1933). 

*237 Wis. 299, 296 N.W. 611 (1941). 

* See Brothers v. Berg, 214 Wis. 661, 254 N.W. 384 (1934); Mann v. Reliable 
Transit Co., 217 Wis. 465, 259 N.W. 415 (1935); Butts v. Ward, 227 Wis. 387, 
279 N.W. 6 (1938). 

*141 Wis. 57, 123 N.W. 629 (1909). 
* 239 Wis. 47, 300 N.W. 766 (1942). 
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negligence as to lookout because the object, a horse, appeared sud- 
denly upon the highway, without warning, in the path of the defend- 
ant’s car. 

The rule that where the findings are contra to the clear and 
undisputed physical facts they must be reversed was applied in 
Schmidt v. Milwaukee Elec. Ry. Co. The case involved a collision 
between a street car and an automobile at an intersection controlled 
by a traffic light. The principal issue was whether the street car 
entered on the green light or after it turned red. The jury’s con- 
clusion that it entered on the red light was held error because opposed 
to the physical facts.® 

In Hadrian v. Milwaukee Elec. R. and T. Co.1° P claimed that 
she was struck and injured by the outswing of the rear of a street 
car while she was standing in a safety zone. The jury found in favor 
of P. On appeal D contended that the finding that P was struck 
while in a safety zone was contrary to the physical facts. The fact 
relied on was that the blood spots marking the place where P fell 
were entirely outside the safety zone. The Supreme Court accepted 
D’s theory and directed that the complaint be dismissed. On a re- 
hearing’? the court reversed its first decision, concluding that the 
blood spots were not physical facts completely destructive of the 
testimony on behalf of P that she was in the safety zone when 
struck.” 


b. “Safety” Statutes. 


The doctrine that the breach of a “safety” statute is negligence 
per se has been well settled law in Wisconsin for some time. The 
importance of this rule has rapidly increased with the common use 
of the automobile. An elaborate statutory control has been de- 
veloped. The instances where liability in connection with an auto- 
mobile accident is handled without one or more “safety” statutes 
playing a major role in the allocation of responsibility are now rare. 
Several developments of importance took place in the interpretation 
of particular statutes in the period under review. In other cases the 





*237 Wis. 220, 296 N.W. 609 (1941). 
*On the importance of the “undisputed physical facts”, see also Batura v. 
Schwersinske, 237 Wis. 208, 295 N.W. 698 (1941); Bohren v. Lautenschlager, 239 
Wis. 400, 1 N.W.2d 792 (1942). 
1 N.W.2d 755 (Wis. 1942). 
™3 N.W.2d 700, 5 N.W.2d 765 (Wis. 1942). 
* A new trial was granted for other reasons. 
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court merely affirmed what had been held in the past, but in view of 
the importance and comparative newness of many of the statutory 
rules of the road these cases will also be discussed. 


(1) Left Turns 


Eberdt v. Muller'® discloses a lack of harmony between two sec- 
tions of our statutes applicable to left turns. Section 85.10(22) de- 
fines an intersection as “the area enbraced within the prolongation 
of the lateral curb lines or, if none, then within the lateral boundary 
lines of two or more highways which join one another at an angle, 
whether or not one such highway crosses the other.” In the instant 
case a county trunk highway ran east and west. A road from the 
south came to a dead end intersection. As it neared the county trunk 
it separated into two leads, one angling west and the other angling 
east. The defendant approached from the south and entered the 
county trunk highway, going west. Section 85.17(2) dealing with 
left turns provides that they shall be made from the traffic lane 
immediately to the right of and next to the center of the highway 
and that the party shall pass immediately to the left of the center of 
the intersection, passing as close as practicable to the left of the 
center of the intersection.1* The court points out that applying the 
definition of 85.10(22) the defendant in the Eberdt case in order to 
pass to the left of the center of the intersection would have to travel 
120 feet on the left side of the county trunk highway. This would 
obviously create a situation of imminent danger and the court con- 
cluded that Section 85.17(2) is impossible of application in situa- 
tions of this kind. The court stated the duty of the motorist under 
these circumstances as follows: “to keep to his half of the town road 
until he reached the south line of the traveled part of the county 
trunk road and then either stop or pass as directly onto the north 
half of the county trunk as he reasonably might”. It was also sug- 
gested that the statutes involved should be harmonized by amend- 
ment. 

In Bauer v. Bahr*® D1 was planning to make a left turn into the 
driveway of a farm. He stopped in the proper place for such a turn 
under Section 85.17(2) and in compliance with Section 85.18(5) 





240 Wis. 341, 2 N.W.2d 367, 3 N.W.2d 763 (1942). 

See Manchuk v. Milwaukee Elec. Ry. and Light Co., 235 Wis. 579, 294 
N.W. 42 (1940). 
© 240 Wis. 129, 2 N.W.2d 698 (1942). 
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waited for cars on the other side of the highway to pass. D2 stopped 
behind D1 and waited while one car passed. D2 then assumed that 
D1 was waiting for him and turned out to pass. He hit a second car 
approaching from the other direction. It was contended that D1 
was negligent in failing to signal for a left turn. The court held that 
this failure was justified because it would probably have misled the 
approaching cars and was not necessary to let D2 know that D1 was 
stopping because D2 knew that anyway. 


In Barkdoll v. Wink" the plaintiff contended that where he gave 
a plainly visible signal for a left turn under Section 85.18(1) that 
the provisions of subsection (5) requiring that a reasonable oppor- 
tunity be given approaching cars to avoid a collision before making 
the turn did not apply. The court decided against the plaintiff. 
A party must comply with both provisions.'* 


(2) Right of Way at Intersections 


In Schmallenberg v. Smith'® the defendant asked for an instruc- 
tion that even though the plaintiff entered the intersection first by a 
clear margin he did not have the right of way if the other vehicle 
was so close or coming at such a dangerous speed that a collision 
was likely if the plaintiff proceeded. The Supreme Court decided 
that this request was opposed to the positive wording of the statute. 


In Beer v. Strauf’® the trial court read a portion of Section 
85.18(1) to the jury. As given, without completing the full section, 
the instruction implied that the first vehicle in the intersection has 
the right of way over a vehicle entering after it. In accord with 
earlier decisions*® the Supreme Court held this incorrect. Where 
vehicles enter the intersection at approximately the same time, the 
driver on the left is obliged to yield. But the mere fact that the 
driver on the left enters first does not give him the right of way. 
Full weight must be given to the word “approximately”. The driver 
on the left has the right of way only if he enters first by a clear 
margin. 





238 Wis. 520, 300 N.W. 233 (1941). 
™ See also Robinson v. Krenn, 236 Wis. 21, 294 N.W. 40 (1940). 
* 237 Wis. 285, 296 N.W. 597 (1941). 
* 236 Wis. 597, 296 N.W. 68 (1941). 
» Roellig v. Gear, 217 Wis. 651, 260 N.W. 232 (1935). 











92 WISCONSIN LAW REVIEW [Vol. 1943 


(3) Right of Way—Entering from Alley, Private Driveway, 
or Parked Position. 


In Carlson v. Strasser®' D entered the highway from a driveway 
where he was parked substantially parallel with and just off the 
pavement. The jury found D negligent in respect to lookout but not 
in respect to failure to yield the right of way. The statute pro- 
vides :22 “(9) The operator of a vehicle entering a public highway 
from an alley, garage or private driveway shall yield the right of 
way to all vehicles approaching on such highway. (10) The operator 
of any vehicle that has been parked shall while moving from such 
position yield the right of way to all vehicles approaching on such 
highway.” The Supreme Court concluded that lookout and reason- 
able judgment in calculating time and opportunity for entering are 
controlling factors in deciding the right of way issue. Consequently, 
the jury’s findings were held inconsistent and a new trial ordered. 
The court pointed out that the jury should have been told that if they 
found casual negligence on D’s part with reference to lookout they 
need not answer the further question on right of way. 

A similar inconsistency appeared in Yanggen v. Wisconsin Michi- 
gan Power Co.** but it was possible to trace the jury’s reasoning in 
view of the trial judge’s instructions. In that case D’s act of pulling 
out from a parked position forced an approaching bus to tur 
sharply, causing an accident although there was no impact. The trial 
judge told the jury that if D did not enter the pathway of the bus 
the answer “No” should be given to the question on failure to yield 
the right of way. The jury found D negligent as to lookout but not 
as to right of way. The Supreme Court reasoned that this indicated 
that the jury had put its finger on the real cause of the disaster, 
namely, D’s negligence with respect to lookout. Its failure to give 
the same answer to the question on right of way was natural in view 
of the instructions. Thus, the findings were held to sustain a judg- 
ment against D. 

Kasper v. Kocher™* emphasizes the importance of the right of 
way regulations controlling vehicles emerging from alleys® or pri- 





*™ 239 Wis. 531, 2 N.W.2d 233 (1942). 

*™ Wis. Stat. (1941) §$85.18(9)(10). Subsection (8) also requires the operator 
of a vehicle emerging from an alley, private driveway or garage to stop. 

* 241 Wis. 27, 4 N.W.2d 130 (1942). 

* 240 Wis. 629, 4 N.W.2d 158 (1942). 

* See also Cranston v. Railway Express Agency, 237 Wis. 479, 297 N.W. 
418 (1941). 
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vate driveways. In this case P was found negligent in the violation 
ef Section 85.18(8)(9) and also with respect to lookout. D was 
found negligent with respect to lookout, speed, control and manage- 
ment. The jury found P 35% negligent and D 65% negligent. The 
Supreme Court in ruling that P was at least as negligent as D** em- 
phasized the extreme importance of this statutory regulation. The 
same observation would seem to apply to subsection (10) dealing 
with parked automobiles moving from that position. 


(4) Right of Way—Pedestrians. 


Callahan v. Rando*' involved the application of Section 85.44(1) 
to a pedestrian at an intersection. The court restated the rule settled 
in 1932 in Edwards v. Kohn* that this statute imposes an absolute 
duty on motorists to yield the right of way to pedestrians at marked 
or unmarked crosswalks where not controlled by a traffic signal or a 
traffic officer. 

Several cases were presented involving “jaywalkers”. The gen- 
eral scope of Section 85.44(2) had been defined previously in 
DeGoey v. Hermsen.*® It was there held that a pedestrian crossing 
at a point other than an intersection is not negligent as a matter of 
law, but he is obliged at his peril to give the right of way to an 
approaching motorist. It follows that if he actually or potentially 
interferes with the motorist’s right of way he is negligent as a matter 
of law in this respect. Apparently the only importance of this dis- 
tinction is that a pedestrian is not negligent as a matter of law in 
breach of the statute where the motorist is on the wrong side of the 
street without justification. 

In Van Lydegraf v. Scholz® the jury found a child 15 days 
under six years of age negligent in interfering with a motorist’s 
right of way. It had been settled in 1937 in De Groot v. Van Ak- 
keren* that a child under seven might be negligent under Wisconsin 
law. But the plaintiff in the Lydegraf case contended that a child 
could not’ be expected to understand the fine distinctions involved 
in legal rules on right of way. The Supreme Court agreed that it was 





*This of course barred recovery under Wisconsin’s comparative negligence 
statute. 
* 240 Wis. 417, 3 N.W.2d 688 (1942). 
* 207 Wis. 381, 241 N.W. 331 (1932). 
* 233 Wis. 69, 288 N.W. 770 (1939). 
* 240 Wis. 599, 4 N.W.2d 121 (1942). 
"225 Wis. 105, 273 N.W. 725 (1937). 
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unlikely he would grasp the meaning of such terms but concluded 
that this did not establish that he was ignorant of the fact that he 
should cross a street only at a crosswalk. There was testimony in 
the case that both the mother and a school teacher had given the 
child proper instructions in this respect. It was decided that this 
was all that a child needs to know to be obliged to yield the right 
of way.*” 

In Post v. Thomas** the plaintiff contended that he had reached 
the marked center line of the highway when he was hit by D’s car, 
and claimed that this constituted a safety zone. Obviously the center 
line is not intended for a safety zone, and the court held that the 
pedestrian’s absolute duty to yield the right of way to vehicles at 
points other than a crosswalk was not lessened by the fact that he 
had reached the center line. 

In Weber v. Barrett®* the pedestrian was running across the 
street. D, seeing his approach, turned to the left hoping in that way 
to avoid hitting him, but was unable to do so. The wording of the 
opinion in DeGoey v. Hermsen*® apparently in some way convinced 
the trial judge that a pedestrian is under no duty with respect to 
yielding the right of way to cars on the far side until he has reached 
the center of the street. The Supreme Court never actually dealt 
with this specific problem but disposed of the case on the ground 
that the pedestrian was on D’s side of the street when hit and thus 
clearly failed to yield the right of way. It would seem, however, 
that under the facts of the case the same answer should have been 
given if the pedestrian had suddenly stopped before reaching the 
center line. His conduct placed the motorist in an emergency. This 
potential interference with right of way would seem to be as much 
negligence per se in breach of the statute as where he physically 
appears in the path of the car. 


(5) Parking or Stopping on Highway 


In Guderyon v. Wisconsin Telephone Co.3* D was found negli- 


* 240 Wis. 215, 2 N.W.2d 242 (1942). 
gent in parking or stopping on the highway (1) without leaving 


an unobstructed width of 15 feet, (2) when it was practical to park 





™ See also Beattie v. Strasser, 240 Wis. 65, 2 N.W.2d 713 (1942), where a 
seven year old child was involved. 

* 240 Wis. 519, 3 N.W.2d 344 (1942). 

* 238 Wis. 50, 298 N.W. 53 (1941). 
* Supra note 29. 
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or stop off the roadway, and (3) without leaving a clear view from 
a distance of 200 feet in each direction.8*7 D contended that this was 
error because these acts of negligence overlap. The court agreed 
that they all relate to the same ultimate issue, viz., whether D was 
causally negligent in parking the truck. But it was held that to 
avoid an omnibus question it was necessary to submit a separate 
question on each factual situation under the statute. Prejudicial 
error can have resulted only if the jury is permitted to consider as 
cumulative the several separate respects in which D was negligent as 
to parking, when deciding the question of comparative negligence. 
‘The jury should be carefully instructed in this respect. This decision 
conforms to the attitude expressed in earlier cases.** 

In the Guderyon case*® D was a Telephone Company. Its em- 
ployee stopped on the highway to talk to a farmer who was burning 
debris near by. They were discussing the problem of trimming trees 
in such a way as not to interfere with the telephone wires. In deny- 
ing D’s argument that this was proper under the statute in view of 
the difficulty of finding another place to stop nearby, the court quoted 
from an earlier case as follows: “As the only issue in that respect, 
under that provision, is whether it was practical to park, stop, or 
leave the grader off the roadway, the mere fact that it may have been 
inconvenient or less advantageous, in point of saving time, or other- 
wise, to move the vehicle off the roadway, affords no excuse for fail- 
ing to avoid a condition which obviously was considered such a 
source of danger to the traveling public that it was expressly pro- 
hibited by that safety statute.” This is a highly salutary rule and 
should be strictly followed. 

In Gast v. Dallmann® D stopped on the highway preparatory to 
unloading passengers when it was practical to get entirely off and 
stop at the mouth of a driveway parallel with the highway. There 
was no violation of the provisions requiring an unobstructed width 
of fifteen feet and a clear view from 200 feet in each direction. The 
court held that Section 85.19(1) does not prohibit all stopping on 
the highway. It is clearly not only proper but also obligatory to stop 
when directed to do so by a traffic officer. In Bauer v. Bahr,® it was 
held proper to stop preparatory to making a left turn. The court in 





“TD was also found negligent in parking on the left side of the highway. 
* See Callaway v. Kryzen, 228 Wis. 53, 279 N.W. 702 (1938). 

* Supra note 36. 

“240 Wis. 103, 2 N.W.2d 716 (1942). 

“ Supra note 15. 
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the instant case also says that operators of milk trucks, rural mail 
carriers and persons making necessary repairs may properly stop on 
the highway. It then concludes that it is proper to stop to discharge 
passengers. The case seems to mean that the automobile was neither 
parked nor stopped within the meaning of the statutory regulations. 
In that event none of the provisions of Section 85.19(1) apply. 
Under the facts of the instant case an unobstructed width of at least 
15 feet was left and there was a clear view 200 feet in each direction. 
But if the act of stopping to let out passengers is not a “parking or 
stopping” under the statute there would be no breach for failure in 
the above respects. The court’s conclusion appears to substantially 
adopt the statutary definition of parking in Section 85.10(30) for 
“park, stop or leave standing” under Section 85.19(1). 


In Haight v. Luedtke** a party was held excused in stopping 
when his vision was almost entirely obscured by a blanket of snow 
blowing across the highway. The court reasoned that any other 
decision would make the party negligent whatever he did. If he 
drove on when he was unable to see he would be negligent under 
Johnson v. Prideaux* and Guderyon v. Wisconsin Telephone Co. 
If he was also held negligent under the statute if he stopped he 
would be placed in an extremely unfair position. 


2. Comparative Negligence 


A large portion of the important legal questions concerning the 
interpretation of Wisconsin’s comparative negligence statute have 
been settled in previous years. No developments of significance took 
place during the period under review. Of course, comparative negli- 
gence was a major issue in a large number of cases but the problems 
involved were those of applying settled rules of law to the facts of 
individual cases. The two principal contentions litigated were (1) 
that the plaintiff was at least as negligent as the defendant as a 
matter of law and (2) that there was an error in some item of 
negligence on the part of plaintiff or defendant which required a new 
trial. The following table shows the disposition of the comparative 
negligence issue in cases where it was involved. 





“239 Wis. 389, 1 N.W.2d 882 (1942). 
“176 Wis. 375, 187 N.W. 207 (1922). 
“Supra note 36. 
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Jury’s Allocation Disposition in Supreme Court 
P’s D's Jury’s P at least No causal No causal New 
Negli- Negli- alloca- as negli- negligence negligence Trial 
gence* gence** tion gent as D by P by D 
approved 
20 80 x 
30 70 x 
70 30 x 
25 75 xX 
30 70 x 
50 50 x 
25 75 x 
6214 374% x 
20 80 x 
40 60 ps 
40 60 x 
60 40 x 
25 75 x 
40 60 x 
35 65 x 
40 60 x 
20 80 x 
30 70 x 
5 95 x 
20 80 x 
25 75 x 
40 60 x 
25 75 x 
40 60 x 
25 75 x 
25 75 x 
57 43 x 
25 75 x 
30 70 x 
20 80 x 
70 30 
50 50 x 
75 25 x 
25 75 x 
0 100 x 
0 100 x 
0 100 x 
0 100 x 
0 100 x 
0 100 x 
0 100 x 
100 0 x 
0 100 x 
0 100 x 
0 100 x 
Total 21 8 2 6 8 
* The jury found the plaintiff 50% or more negligent in 9 cases. 
** The jury found the defendant more than 50% negligent in 36 cases. 





One of the more interesting cases involving the comparative 
‘negligence issue was one where a pedestrian was hit by D’s switch 
engine while crossing a railroad track.“ D was receiving and dis- 


"seen v. Chicago, St.P., M. & O.R. Co., 236 Wis. 205, 294 N.W. 63 
). 
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charging passengers near this point The jury found D negligent in 
failing to provide a guard to signal the engineer and to warn persons 
walking. It found P negligent with respect to lookout and in stepping 
upon the track in the pathway of the approaching engine. The 
negligence was allocated at 30% on P’s part and 70% on D’s part. 
The Supreme Court held that under the facts P was at least as negli- 
gent as D as a matter of law. Three justices dissented on the 
ground that there was no yardstick to justify interfering with the 
jury’s decision on comparative negligence. 

In Jackowska-Peterson v. D. Reik and Sons Co.** the claim was 
made that a juror stated that the apportionment of negligence was 
arrived at by each juror setting down the figure expressing his 
opinion of the percentage of P’s negligence, dividing the aggregate 
Ly twelve and taking the quotient as the percentage attributable to P 
and attributing the balance to D. The court has previously held that 
the testimony of jurors cannot be received to show a quotient verdict. 
P contended that this rule was changed by the comparative negligence 
statute but the court denied the contention and held that the evidence 
was not proper. 


3. Proximate or Legal Cause 


In several cases items of negligence were clearly not causal in 
fact and were consequently ruled unimportant.‘ 
The decision in DuBois v. Johnson* seriously restricts the signi- 


“238 Wis. 161, 298 N.W. 590 (1941). ’ : 
ficance in civil actions of the statutory rule requiring motorists to 


come to a complete stop at arterials. In that case D was found 
negligent in failing to come to such a stop. He slowed down to 2 to 5 
miles per hour as he entered the intersection. The jury found D’s 
negligence in this respect a cause of the collision which took place. 
He was found free from negligence with respect to lookout, control 
and failing to yield the right of way. The Supreme Court concluded 
that the difference between a full stop and a virtual stop was too 
slight to constitute even a scintilla of evidence of causal connection. 
It was recognized that if combined with negligent lookout or man- 





“240 Wis. 197, 2 N.W.2d_ 873 (1942). 

“For cases where the evidence was held insufficient to support a finding of 
causal connection see Schoonmaker v. Kaltenbach, 236 Wis. 138, 294 N.W. 794 
(1940); Zamecnik v. Royal Transit, Inc., 239 Wis. 175, 300 N.W. 227 (1941). 
For cases sustaining the jury’s finding of lack of causal connection see Leanna v. 
Goethe, 238 Wis. 616, 300 N.W. 490 (1941); Horn v. Snow White Laundry and 
D.C. Co., 240 Wis. 312, 3 N.W.2d 380 (1942). 
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agement the breach of the statute might be a substantial factor. 
The force of the decision is somewhat alleviated by the further 
conclusion that even if D’s negligence was causal the jury’s finding 
that such negligence was greater than P’s negligence as to speed 
could not be sustained. 

Negligence with respect to speed was a troublesome question in 
two cases. In both the jury found it a proximate cause of the acci- 
dent. Roswell v. Chicago, M. St. P. & P. Ry. Co. involved a rail- 
road crossing collision. D’s negligent speed in violation of a statute 
was ruled not a proximate cause of the accident as a matter of law. 
This ruling was based primarily upon Wisconsin’s railroad crossing 
precedents of recent years. I have discussed these cases at length in 
earlier issues of this law review™ and will not weary the reader with 
a repetition of this discussion. One point made by the court in the 
Roswell case requires consideration. In his argument counsel for P 
demonstrated by figures that if D had been going at a legal rate of 
speed P would have cleared the intersection. The court met this argu- 
ment by stating that it was too highly speculative to justify consider- 
ation. This emphasis on speculation is difficult to understand. When P 
shows D’s negligent speed and the resulting accident he appears to 
have made out a prima facie showing of causal connection. It is only 
by speculation that it can be held otherwise. If this is not justified, 
as the court says, then it would seem that the verdict finding causal 
relation must be sustained. It is only by speculation that the court 
may conclude that even if D had been traveling at a legal rate of 
speed the same accident would have happened. 

In Nayes v. Milwaukee E.R. and L. Co." P alighted from a 
street car and passed around the rear end. According to his testi- 
mony he put his head out to see if a car was approaching from the 
other direction and before he could get it back he was hit. The jury 
found D negligent with respect to speed, timely warning and con- 
trol, and found P negligent with respect to lookout. The Supreme 
Court concluded that D’s negligence with respect to speed and con- 
trol were not causes of the accident. The only explanation offered 
was that “no matter at what speed the west bound car was traveling, 
the plaintiff would have been hit just the same.” 





“240 Wis. 507, 2 N.W.2d 215 (1942). 

© See 12 Wis. L. Rev. 56 at 60 (1936); 1938 Wis. L. Rev. 402 at 422; 
1941 Wis. L. Rev. 110 at 114. 
™ 237 Wis. 141, 294 N.W. 812 (1941). 
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In Menden v. Wisconsin Elec. Power Co.** two live wires of 
D Power Co., separated and fell to the street. H was working near 
by when the power went off . He rushed to the street and found the 
the wires emitting sparks and whipping around in a strong wind. 
Numerous bystanders told H to leave the wires alone, but he said, 
“Well, I have to protect people on the street.” He picked up two 
ends in his bare hands and wrapped them around a tree. When he 
picked up the others he was electrocuted. The jury found D negli- 
gent in failing to trim trees and in failing to install more heavily 
insulated wires. It found H negligent in picking up the wires under 
the circumstances and found D 60% negligent and H 40% negligent. 
The Supreme Court agreed with D’s contention that its negligence 
was not a proximate cause of H’s death. It reasoned that D could 
not reasonably anticipate that H would act as he did; that if there 
can be such a thing as intervening cause it is present in this case. 
The court’s handling of previous authorities is the most significant 
feature of the case. It was recognized that under similar facts 
earlier cases had allowed the finding of proximate cause in connec- 
tion with the defendant’s negligence to stand and had denied recovery 
on the ground that the claimant was guilty of contributory negli- 
gence. The court concluded that cases decided when contributory 
negligence was a complete defense could not be given much weight 
because it was doubtful if proximate cause was carefully considered 
in those cases. It is of interest that before finishing its opinion in the 
instant case the court suggests that in any event H was at least as 
negligent as D and consequently barred under the comparative negli- 
gence rule in Wisconsin. 

One item of negligence on the part of D in Guderyon v. Wiscon- 
sin Telephone Co.** was that of parking on the left hand side of the 
highway. The accident occurred when D’s car became enveloped in a 
cloud of smoke and P collided with it without seeing it. The court 
ruled that the breach of this safety statute was not a proximate 
cause of the accident.** The statutory rule against parking on the 
left side of the highway clearly was not designed to deal with hazards 
of the type involved in the Guderyon case. 

In Linden v. City Car Co. P, a redcap, was handling the baggage 





"240 Wis. 87, 2 N.W.2d 856 (1942). 
* 240 Wis. 215, 2 N.W.2d 242 (1942). 
“For a discussion of the other acts of negligence in this case, see supra pages. 
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* 239 Wis. 236, 300 N.W. 925 (1941). 
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of a passenger. The passenger refused to enter D’s cab because it 
was occupied and directed P to another cab. While P was moving 
the baggage the driver of D’s cab assaulted and beat him. P claims 
that D and other cab companies are in vigorous competition; that D 
is a leader in the reduction of taxi rates and stimulating the com- 
petitive activities of drivers by low pay and otherwise ; that D should 
have known that this driver was likely to create a breach of the peace 
by reason of his criminal record, previous conduct, temper, etc. 
D demurred to the complaint. The trial court ruled that there was 
no showing of an assault in the course and scope of D’s employment 
but held that a case in negligence was stated. The Supreme Court 
affirmed the first ruling but reversed the second one. On the agency 
claim, it was recognized that in the case of an over-zealous attempt 
to get patrons, an assault might properly be held in the scope of the 
employment. But the court felt that here it was wholly unconnected 
with the discharge of the driver’s duties; that it was simply a tort 
committed during the time of his employment. The court uses simi- 
lar reasoning in explaining that no case in negligence is stated, con- 
cluding that there is no showing that the employment was a proxi- 
mate cause of P’s injury. It was again recognized that had P been 
a passenger D might be liable. This explanation of the claim of lia- 
bility for negligence is not entirely satisfactory. The real problem of 
D’s responsibility, apart from its vicarious liability as an employer, 
is its personal negligence based on the risk involved in sponsoring 
a dangerous person in relations with the public. I am not suggesting 
that there is no limit to a taxicab company’s responsibility where it 
knowingly or without investigation employs a dangerous individual 
to drive one of its cars. But it would seem that D’s liability for 
vicious acts is not limited to passengers. If the employee loses his 
temper while using the cab for his employer because of some incident 
related to said use it would seem that this is within the ambit of D’s 
legal responsibility for the type of negligence involved. The decision 
in the Linden case seems to limit the liability of employers for per- 
sonal negligence in employing dangerous individuals to cases where 
the employee is strictly in the course and scope of the employment. 
If such is the law the negligence of the employer is not of particular 
importance. He is under a vicarious liability in such cases in any 
event. Accepting the allegations of the complaint as true it would 
seem that there is at least sufficient to justify a jury in finding that 
D has created an unreasonable risk toward P with reference to the 
general type of hazard which operated. If such is the case, D should 
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not be held free from liability on the illusion that the employment is 
not a proximate cause of the injury.® 


4. Duties of Persons in Certain Relations 
a. Host-Guest Automobile Cases 


The limited duty rule with relation to the condition of the driver 
in host-guest automobile cases established by Cleary v. Eckart®" was 
held in 1940 in Poneitowcki v. Harres** not to extend to certain 
qualities of the driver. The Poneitowcki case specifically listed look- 
out and speed. It also stated generally that the duty to obey “the 
law of the road” was not lessened by virtue of the fact that the 
plaintiff was a guest in the defendant’s automobile. This latter point 
was amplified for the first time recently in Tracy v. Malmstadt.™ 
The jury found H negligent with respect to lookout, control, having 
windshield wipers adjusted, and keeping his car in the proper lane 
of traffic. The trial court granted H a new trial for the sole reason 
that “the jury should have had the opportunity of determining 
whether H failed to exercise ordinary care which increased the 
dangers or added a new one to those which G assumed upon entering 
H’s automobile.” The supreme court held that as H was causally 
negligent by reason of violation of his duty to keep a proper lookout 
and to keep his car in the proper lane, he was liable to G, regardless 
of his skill, capacity, or experience in these respects. Thus, the trial 
court erred in granting a new trial. The case does not, however, 
offer any definition of the “law of the road” as the term is used in 
the Poneitowcki case except as it holds that driving on the wrong 
side of the road is a violation of such law. 

In Bohren v. Lautenschlager® the court applies its settled rule 
that control and management are within the doctrine of the Cleary 
case and a host is not liable for negligence in those respects toward 
a guest where he conscientiously exercises such skill and judgment as 
he possesses. 

In Forecki v. Kohlberg* the jury found H negligent with respect 
to speed in driving too slow under the circumstances and as to man- 
agement and control. It also found that G acquiesced in the way H 





On the general subject, see RESTATEMENT, AGENCY, §213. 
191 Wis. 114, 210 N.W. 267 (1926). 

* 200 Wis. 504, 228 N.W. 126 (1930). 

* 236 Wis. 642, 296 N.W. 87 (1941). 

” 239 Wis. 400, 1 N.W.2d 792 (1942). 

“ 237 Wis. 67, 295 N.W. 7, 296 N.W. 619 (1941). 
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drove. The court pointed out that it is clear that there can be no 
assumption of risk (the court is speaking here of assumption of risk 
based on the guest’s consent and not that which exists independent 
thereof) unless the negligent acts of the host have persisted long 
enough to give the guest a chance to protest and indicate his dis- 
approval. There was no evidence that H had ever been confronted 
with this situation before. It was the unusual case of a driver negli- 
gent because traveling too slow. Therefore, it was held that the fact 
that G had frequently ridden with H before was not sufficient to 
sustain the finding that G assumed the risk.®? 

In Hutzler v. McDonnell® the accident took place in Minnesota. 
The court recognized that the liability of the host was determined by 
the law of Minnesota but held that the sufficiency of the evidence to 
raise an issue for the jury is governed by the law of Wisconsin. The 
trial judge had non-suited the guest. Limiting its discussion entirely 
to Wisconsin cases, the court concluded that the evidence presented 
a jury issue as to H’s negligence with respect to lookout and manage- 
ment and control; likewise as to G’s assumption of risk and con- 
tributory negligence. The opinion leaves one uncertain of the court’s 
attitude on the major problems of conflicts of law that are involved. 


b. Other Relations in Automobile Cases*4 


Under Reiter v. Grober® it was clear that a person might be a 
guest in his own car. But later cases indicated a definite drift in the 
other direction.** The matter was squarely presented in Fox v. 
Kaminsky.*" The parties involved were husband (H) and wife 
(W). W owned the car and H frequently used it. On the particular 
occasion H decided to take the car to check weather and lake condi- 
tions for duck hunting. He offered to take W along for the ride. 
They had made no prearrangements for the trip. A collision occurred 
with T. T contended that H and W were engaged in a joint enter- 


— 


“In Zoellner v. Kaiser, 237 Wis. 299, 296 N.W. 611 (1941), it was held that 
there was no assumption of risk as to the negligence with reference to lookout 
because there was no opportunity for the guest to acquiesce therein. Similarly, 
see also Haight v. Luedtke, 239 Wis. 389, 1 N.W.2d 882 (1942). 

* 239 Wis. 568, 2 N.W.2d 207 (1942). 

“For an interesting case on agency and liability insurance see Kowalsky v. 
Whipkey, 240 Wis. 59, 2 N.W.2d 704 (1942). 

© 173 Wis. 493, 181 N.W. 739 (1921). 

“See Schmidt v. Leary, 213 Wis. 587, 252 N.W. 151 (1934); Archer v. 
Chicago M. St.P. and P. Ry. Co., 215 Wis. 509, 255 N.W. 67 (1934); Emerich v. 
Bigsby, 231 Wis. 473, 286 N.W. 51 (1939). 
* 239 Wis. 559, 2 N.W.2d 199 (1942). 
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prise. The Supreme Court denied the contention, ruling that this 
was a case where the owner was a guest in her own car. 

In Kuhla v. Ladwig*® X and D were in possession of illegal 
liquor when they were apprehended by officers. D was at the wheel 
of an automobile at the time. X was near by. One of the officers 
ordered X to get into the car. As X was entering, D suddenly put 
the car in motion. The open door struck the officer’s arm discharging 
his gun, and the bullet hit X. X died as a result of the wound. The 
jury found D guilty of gross negligence and that this was the sole 
proximate cause of X’s death. D contended that X at the time of 
his fatal injury was engaged in an illegal and immoral transaction 
and that this cannot be made the basis of an action by a party 
to it. There was no evidence that X attempted to break away or 
escape. The court held that whatever the relation of D and X before 
the arrest, it terminated when the arrest was made. Having drawn 
this conclusion, it was unnecessary to consider the validity of D’s 
general contention that the action for X’s death was barred by the 
illegality of his conduct. The opinion offers no clue to the court’s 
views on that issue. 


c. Land Cases 


Two cases presented the question whether the claimant was a 
frequenter under the safe place statute or a trespasser. In Wendt v. 
Manegold Stone Co.** P was a manufacturer’s agent who had sold 
certain equipment to D. It was understood that P was to make the 
installation. He made a preliminary examination of the premises 
and arranged to do the work for installation at a date at the conveni- 
ence of D. P came to the premises again together with his son, S, 
to explain matters to S who was to have charge of the work. When 
they arrived the president of D Co. was away. His son was in 
temporary control. The son made no objection to P and S investi- 
gating the premises. While they were in a crusher house P fell in a 
pit and was injured. The trial judge ruled in favor of D on the 
theory that P was a trespasser. This was reversed and a new trial 
granted, the Supreme Court holding that the jury would be justified 
in concluding that the entry was with the consent and for the business 
purposes of D. In a dissenting opinion Justice Fowler states, “It 
seems to me that a salesman, who is told by the owner of premises 





237 Wis. 147, 295 N.W. 41 (1941). 
240 Wis. 638, 4 N.W.2d 134 (1942). 
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not to come until sent for, cannot suddenly appear at the threshold, 
in the absence of the one with whom he was dealing, while the 
premises are in charge of one of limited authority, and merely by 
announcing his purpose of entering, put upon the owner all the 
liability that may flow from a violation of the safe-place statute.’”’’° 

In Newell v. Schultz Bros.™ it was held that where a person 
walked voluntarily from the commonly used part of a store into a 
portion intended for employees only and properly marked, she was 
a trespasser. 

In Mahar v. Uihlein™ D sold a barn to X, it being agreed that X 
would remove it. P entered the premises to solicit subscriptions for a 
farm magazine while X was engaged in the removal. The wall of 
the barn collapsed injuring P. D was given a summary judgment on 
the ground that he was neither an owner nor an employer under the 
safe place statute. 

Peterson v. Jansen™ involved an accident on a newly laid state 
highway which had not yet been opened to public travel. It was 
barricaded and placarded to prevent its use. P was an employee of 
one of the contractors in charge of the work and| was driving a car 
on the new pavement. D who was in no way connected with the 
work on the road was passing through with his truck. The court 
suggests that in general in such a case there is no duty of care by 
those in charge of the road toward strangers who enter. The latter 
probably are considered trespassers. But here D was actually seen 
while he was 500 or 600 feet away. Thus, the court decides, P was 
under a duty “at least not to increase their danger or injure them 
by active negligence.” Of course, the statutory rules of the road do 
not apply to the case because this was not a highway open to the 
public at the time. 

In Cronce v. Schuetz™* it was clear that P was a “frequenter” 
(apparently a business invitee) and D the owner of a public building 
and an employer. The main problem was whether D had breached 
his duty under the safe place statute.** The Supreme Court stated its 
settled rule that the statute does not require D to do the impossible 
or the unreasonable in maintaining premises in safe condition. The 





Mr. Chief Justice Rosenberry joined in this dissent. 

™ 239 Wis. 415, 1 N.W.2d 769 (1942). 

™240 Wis. 469, 3 N.W.2d 683 (1942). 

™ 236 Wis. 292, 295 N.W. 30 (1940). 

™ 239 Wis. 425, 1 N.W.2d 789 (1942). 

*On this question, see also Schoonmaker v. Kaltenbach, 236 Wis. 138, 294 
N.W. 794 (1940). 
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safety required under the statute is not an absolute safety. P slipped 
when he fell on a portion of the hall being mopped by D’s scrub- 
woman during business hours. The court concluded that the time- 
honored use of the mop even in cleaning public buildings had not 
been outlawed. It was decided that a mere temporary wetting of the 
floor in this process, even though it may tend to make the floor 
slippery for the moment cannot be made the basis off liability of the 
owner. 

In Johnson v. Prange-Geussenhainer Co.*® P was injured by 
slipping on an accumulation of snow and ice while walking on a side- 
walk adjacent to a store owned by X and leased by Y. P claimed 
that X and Y were negligent in failing to repair a metal drainpipe 
and that the condition of the walk was caused by their negligence. 
The jury found both defendants negligent in this respect but the 
trial court held the owner was the only one responsible in view of 
the provisions of the lease. The Supreme Court mentions the settled 
common law rule that ordinarily when premises are leased the owner 
is relieved of his duty of repair. But where the lessor covenants to 
make repairs a different situation arises.” Although jurisdictions 
have split on the subject, the Restatement of Torts favors the recog- 
nition of tort liability of the owner for negligence in such a case."8 
and the trend appears to be in that direction. Wisconsin committed 
iiself to that rule as early as 1914 in Flood v. Pabst Brewing Co.” 
Some courts while recognizing a duty in such a situation to those 
outside the land refuse to apply it to one on the land in the right of 
the lessee. 

The Restatement of Torts, however, does not make this distinc- 
tion. And as the Flood case involved the invitee of a tenant appar- 
ently Wisconsin follows the view expressed in the Restatement. 
But although the lessor is liable to a third person in tort for negli- 
gence in view of the relation created by his covenant this does not 
relieve the lessee of his duties as a possessor of land. The plaintiff 
in the instant case is entitled to a judgment against either or both. 
Under the provisions of the lease involved here as between the 
lessor and the lessee it was agreed that the lessor’s liability should 





240 Wis. 363, 2 N.W.2d 723 (1942). 
™ Similarly, where the landlord voluntarily undertakes to make repairs, see 
Forkenbridge v. Excelsior Mut. Bldg. & Loan Assn., 240 Wis. 82, 2 N.W.2d 702 
(1942). 
™ §$357 and 378. 
"158 Wis. 626, 149 N.W. 489 (1914). 
See RESTATEMENT, Torts, $378, particularly comment a. 
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be limited solely to the cost of the necessary repairs. This provision 
was held not against public policy and consequently the lessor was 
entitled to a judgment over against the lessee. 

Baum v. Bahn Frei Mut. Bldg. Assoc.®*' also involved a situation 
where the lessor had covenanted to make repairs. A step became 
defective and P, the lessee, notified D, the lessor, of this fact. D’s 
agent assured P that there was no danger of its breaking. About one 
month later while P was using the step it broke, injuring her. The 
jury found D negligent in failing to make the necessary repairs, and 
found that P in continuing to use the step knew it was in need of 
repair but not that it was unsafe and that P was not negligent in 
using it. D’s main arguments on appeal are that P assumed the risk 
and was 50% or more negligent in using the step. In deciding that 
P is entitled to judgment on the verdict the Supreme Court empha- 
sizes the distinction between general knowledge of a condition and 
appreciation of the chance and gravity of harm. A showing of the 
latter elements is held essential in making out a defense of assump- 
tion of risk.8* The unsatisfactory feature of the opinion is its failure 
to make a precise distinction between assumption of risk and con- 
tributory negligence. This indicates that the court is lapsing into 
habits which were characteristic in this respect before the enactment 
of the comparative negligence statute.*? 

Oesterrlich v. Class** and Holzworth v. State® are of importance 
but as they have been discussed fully in the 1942 Wisconsin Law 
Review** they will merely be mentioned here. The Oesterrlich case 
involves the respective responsibility of a public utility supplying 
electricity and a private property owner for a defect in a private line 
which killed a person picking apples. The Holzworth case deals with 
the liability of the state where a spectator was pushed over the edge 
of an exit at the University of Wisconsin stadium. 


B. Lrasitiry WitHouT FAuLT 


The courts generally agree that one engaged in blasting opera- 
tions is liable without fault for damages caused by flying rocks, de- 
bris, etc. Where the damage is done solely through concussion or 





"237 Wis. 117, 295 N.W. 14 (1941). 
“ See RESTATEMENT, Torts, §340. 

“ See also Haight v. Luedtke, 239 Wis. 389, 1 N.W.2d 882 (1942). 
“237 Wis. 343, 295 N.W. 766 (1941). 

** 238 Wis. 63, 298 N.W. 163 (1941). 

1942 Wis. L. Rev. 144; 1942 Wis. L. Rev. 138. 
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vibration they are not in accord but a substantial majority apply the 
absolute liability rule. The other view seems to rest on historical 
distinctions that should no longer control. In the earlier stages of 
our law whether the invasion was direct or indirect was a vital 
factor. If injury to land was direct it was a trespass and actionable 
irrespective of fault. If it was indirect, the plaintiff was required to 
prove negligence. But this distinction has been gradually discarded 
and is not supported by modern authorities. The same jurisdictions 
that draw the distinction in blasting cases no longer follow it in 
other cases. It seems clear that under the principles now con- 
trolling tort liability in general that in the blasting cases the defendant 
should be liable at his peril whether the damages take place directly 
or indirectly or it should be necessary to show negligence in each 
instance. 

This problem was presented to the Wisconsin Supreme Court 
for the first time in 1942 in Brown v. Lunder Const. Co.8* The 
court decided in favor of the rule of absolute liability and refused 
to draw any distinction between cases where the damage was caused 
by vibration and concussion and cases where it was caused other- 
wise. 

The opinion points out that the Restatement of Torts places this 
absolute liability on the defendant in blasting cases because of the 
ultrahazardous character of the activity. Unfortunately, however, 
the court does not indicate whether it fully recognizes the Restate- 
ment’s principle of absolute liability for ultrahazardous activities or 
whether it limits the instant decision to blasting cases. 

In Wausaukee v. Lauerman*® highway bridges of P town were 
damaged by water which escaped through a break in the embank- 
ment of D’s dam, maintained for purposes of pleasure. The court 
recognized, in line with earlier decisions, that for damage that is 
primarily caused by the mere existence and maintenance of a dam, 
the proprietor is absolutely liable although the state has consented 
to erection of the dam. There is language in the opinion indicating 
that this is treated as a statutory liability under Section 86.02, the 
section providing for treble damages for injury to a highway by 
obstruction or diverting any creek, watercourse, or sluiceway, al- 
though the court squarely holds that treble damages are not recover- 
able where the party acts with the consent of the state. In any 





240 Wis. 122, 2 N.W.2d 859 (1942). 
“240 Wis. 320, 3 N.W.2d 362 (1942). 
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event, it seems that the proprietor of a dam would be liable in such a 
case for actual damages under the common law. However, it was 
decided that the rule of absolute liability does not apply to the facts 
of the Wausaukee case. The damage was not caused by the mere 
existence or maintenance of the dam but by a break in the dam. 
The court holds that where the damages are caused by the manner in 
which the dam is constructed, maintained or operated the basis of 
liability is negligence. The jury acquitted D of negligence in the 
instant case. The evidence supporting the jury’s findings, judgment 
dismissing P’s complaint was affirmed. 


C. LiseEL AND SLANDER 


Hoan v. Journal Co.* is a case of considerable importance on the 
liability of a newspaper for statements made about a public official. 
An evaluation of the opinion requires a careful consideration of 
earlier Wisconsin cases on the subject. As a complete survey of the 
Wisconsin law of fair comment with emphasis on the Hoan case has 
appeared recently in this Law Review,® I will not burden the reader 
with a repetition of the same material. 

Luthey v. Kronschnable* involved questions of the defamatory 
character of certain printed words and the identification of the plain- 
tiff. It appears that from 1930-34 P was a member of a county 
highway commission. In 1939 to 1940 there was considerable pub- 
licity about alleged fraud by which certain county officials were said 
to have profited. In an editorial commenting on this D stated, “We 
all know that in the past members of the county highway committee 
made rakeoffs by buying road machinery... .” A few days later 
D printed a statement that this editorial was not meant to apply to X, 
a present member of the board, but to those of many years ago. 
P requested D for a retraction as to him, pointing out that he was a 
member ten years before. D replied by an editorial as follows: 
“In regard to his letter we had at first not intended to reply to it, 
but then after attending Christmas Eve services at Wakefield, Michi- 
gan, we heard one of the best sermons preached by a missionary 
which done us a lot of good. Now if P had attended a Christmas 
Eve service in any one of the Crandon churches we are sure he 
would have gotten a lot of good out of it and felt a whole lot better 





"238 Wis. 311, 298 N.W. 228 (1941). 
* See note by Frererp in 1942 Wis. L. Rev. 412. 
™ 239 Wis. 375, 1 N.W.2d 799 (1942). 
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than he did. Now we are going to make our reply mighty short. 
‘Lo be sure we have no proof that you or any other one who had 
been a member of the Forest County highway committee has ever 
received a cent commission or rake-off.... The machinery salesmen 
who usually dish out the money never hire a hall and invite the 
public to see that a commission is ever paid to one who can get them 
a sale. That is done behind closed doors or some place where the 
general public will not get wind of it.” P sues for libel contending 
that there was an innuendo in the publication that (1) P got a rake- 
off, etc., and (2) P is a man of such general lack of integrity and 
Christian virtue as to need the influence of a church service. The 
court held that on the first count P was not sufficiently identified to 
make out a case, and that on the second count the words used by 
D do not admit of a defamatory meaning. This conclusion appears 
highly questionable. It seems clear that the average person who read 
both articles would be convinced that D felt that P was one of the 
county officials who took advantage of his office to make illegal 
profits. 


D. AssAULT AND BATTERY 


The only case of importance in this field did not involve a tort 
action but the Supreme Court indicated its position on vital tort 
problems in connection with the use of force to effect an entry on 
land or to recapture chattels. D was charged with criminal assault. 
It will be assumed that D was actually entitled to immediate posses- 
sion of the land. H and W were in peaceable possession at the time 
under a claim of right. D used force to eject them. His conviction 
of the crime charged was approved by the Supreme Court. 

There is a sharp conflict of authority in this country on the 
question whether a tort has been committed under the circumstances 
of the instant case. Several states allow the person entitled to 
immediate possession to use reasonable force to secure it.** The 
Restatement of Torts®** and probably a majority of jurisdictions 
take the position that under the facts of the instant case® the use of 
any force to effect an entry is a tort. The person entitled to posses- 





™ State v. Carroll, 239 Wis. 625, 2 N.W.2d 211 (1942). 

* For a complete citation of cases by jurisdiction, see RESTATEMENT, ToRTS, 
COMMENTARIES TO TENTATIVE Drartr No. 3, $112. 

™ See §$§88-94. 

* The circumstances under which force may be used are outlined fully in the 
RESTATEMENT, see §§88-94. 
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sion is left to his remedy at law. The Wisconsin Supreme Court 
expressed its approval of the Restatement rule. The court says: 
“These provisions (Section 291.03 Wis. Stat.) are in accord with 
the public policy which is the basis likewise of the rule that the 
owner of personal property which is in the peaceable possession of 
another has no right to retake the property by force.®* As the law 
provides ample redress for the recovery of the possession of prop- 
erty, whether real or personal, and for the recovery of damages for 
injury sustained by the unlawful withholding of such possession by 
another, the owner who is not in possession, although lawfully en- 
titled thereto, has no right to attempt to take possession by force; 
and the law will not justify his resorting to violence and the breach 
of the public peace in attempting to do so.” 





* This rule in personal property cases had been adopted by Wisconsin at an 
earlier date. Farley v. Briebach, 130 Wis. 231, 109 N.W. 979 (1906). 














NOTES AND COMMENTS 


CONSTITUTIONAL LAW—LEGISLATION—VALIDITY OF REGULATIONS 
ExeMPTING ExisTING Bustness—In State ex rel. F. W. Wool- 
worth Company v. State Board of Health’ the Supreme Court of 
Wisconsin held invalid a state law? requiring all restaurants com- 
mencing business after March 1, 1936 operating in conjunction with 
any other business other than a tavern, to be “completely and effec- 
tively separated from such other business . . . by substantial parti- 
tions extending from the floor to the ceiling with self-closing doors 
for ingress and egress.” Relying upon State ex rel. Ford Hopkins 
Co. v. Mayor® and City of Juneau v. Badger Co-operative Oil Com- 
pany*, the court reasoned: “if protection of the public health and 
safety requires partitions in case of a business subsequently to be 
commenced, then by the same token it requires them in case of 
existing businesses.””® 

The Ford Hopkins® case is the fount of this rule and as applied 
would seem to cast doubt upon the proposition that due process and 
equal protection do “not forbid statutes . . . to have a beginning and 
thus to discriminate between the rights of an earlier and later time.”* 
This latter proposition is not a strange one to Wisconsin for in 
several cases enactments have been upheld despite a similar time 
provision.® 





+237 Wis. 638, 298 N.W. 183, 136 A.L.R. 205 (1941). 

*?Ch. 440, Laws of 1935; Wis. Strat. (1939) §$160.02(2). 

*226 Wis. 215, 276 N.W. 311 (1937). An ordinance of the City of Water- 
town which did not allow the restaurant to be connected by doors for ingress 
or egrees was held invalid. 

“227 Wis. 620, 279 N.W. 666 (1938). An ordinance which attempted to 
regulate the licensing of bulk oil stations which began business after a certain date 
was held unconstitutional because public safety required = of existing 
stations as well as those commencing business after a certain da’ 

* State ex rel. F. W. Woolworth Company v. State Board ~ § Health, 237 Wis. 
638, 642, 298 N.W. 183, 184, 136 A.L.R. 205, 207 (1941). 

*226 Wis. 215, 276 NW. 311 (1937). 

* Justice Holmes in Sperry and Hutchinson Company v. Rhodes, 220 US. 
502, 505 (1911). 

*In State ex rel. Kellogg v. Currens, 111 Wis. 431, 87 N.W. 561 (1901) the 
exemption of medical students who had matriculated in any approved medical 
school in Wisconsin prior to a certain date from taking a state examination was 
held valid, and in Building Height Cases, 181 Wis. 519, 195 N.W. 544 (1923) 
regulation of the height of buildings to be subsequently built was upheld. An 
ordinance against keeping automobiles in wooden garages which did not apply 
to wooden garages already so in use was approved by the court in the leading 
case of Sammarco v. Boysa, 193 Wis. 642, 215 N.W. 446, 55 A.L.R. 370 (1927) 
and in the opinion it was said at p. 644: 
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In the Ford Hopkins case® the court recognized these cases when 
it said, “The restriction in zoning ordinances, the regulation of the 
height of buildings, the character of the construction required, the 
fire hazards, and other conditions considered as constituting a menace 
to public health and safety may well justify a basis of classification 
such as we find in Building Height Cases, 18 Wis. 519, 195 N.W. 
544, which are readily distinguishable from the facts in the instant 


’ 


case.” But the court makes no further attempt to explain the dis- 
tinction.?° 


Legislative regulations which are prospective only are quite com- 
mon. Physicians and surgeons already in practice have been ex- 
empted from registration and examination ; the power of a city to 





, 


“There is a manifest difference between prohibiting the erection of undesirable 
buildings, or buildings to be devoted to undesirable purposes, within a given 
area, and compelling the destruction of buildings already constructed or prohibit- 
ing a continuance of the use to which they may presently be devoted. In one 
case the owner has made expenditures in the construction of his building or in 
fitting up his premises for the use to which they are devoted; while in the other 
case no such expenditures have been incurred. This circumstance furnishes an 
unimpeachable basis for classification for the purposes of legislation such as we 
are construing. ... 


“To assert that the ordinance here under consideration denies the equal 
protection of the law would not only defeat the purpose of zoning laws in 
general but it would amount to a declaration that society is powerless to prevent 
the growth and development of an evil without completely stamping out the 
evil.” 

*State ex rel. Ford Hopkins Co. v. Mayor, 226 Wis. 215, 227, 276 N.W. 311, 
316 (1937). 


*The court and counsel have apparently overlooked Benz v. Kremer, 142 
Wis. 1, 125 N.W. 99 (1910) wherein the court upheld as a valid exercise of the 
police power a statute providing that “after passage of this act no new bakery 
or confectionery establishment shall be established or operated in a room the floor 
of which is more than five feet below the level of the street, sidewalk or adjacent 
ground.” This case is weakened as authority because counsel did not raise the 
issue of discrimination against those subsequently entering the business nor does 
the court mention that aspect of the case. 

See Noel, Retroactive Zoning and Nuisances (1941) 41 Cox. L. Rev. 457. 

™ State ex rel. Kellogg v. Currens, 111 Wis. 431, 87 N.W. 561 (1901); State 
v. Randolph, 23 Ore. 74, 31 P. 201, 17 L.R.A. 470, 37 Am. St. Rep. 655 (1892) ; 
Watson v. Maryland, 218 U.S. 173 (1910). The Wisconsin court distinguished 
cases of this nature in State ex rel. Ford Hopkins Co. v. Mayor, 226 Wis. 215, 225, 
276 N. W. 311, 315 (1937) when it said, “Statutes requiring conditions and quali- 
fications as to certain trades and callings, particularly those which closely concern 
the public health, such as the practice of medicine, dentistry, etc., may except 
from their requirements those engaged in the practice of their profession prior 
to the legislative enactment. Such exceptions proceed upon the theory that those 
who have acceptably followed the profession in the community for a period of 
years may be presumed to have the qualifications which others are required to 
manifest by taking an examination.” 
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prohibit the establishment of saloons and barrooms unless the writ- 
ten consent of a majority of the property owners within a given area 
was first secured has been upheld in face of the argument that such 
an enactment discriminated in favor of established businesses ;!* and 
newspapers entering business have been required to perform all 
mechanical work at the place of issue, although established news- 
papers were exempt from such requirements.4* The United States 
Supreme Court upheld a Kansas statute which regulated the sale 
and delivery of black powder to mines but exempted existing con- 
tracts for the sale of black powder from the operation of that law." 


Throughout this series of recent decisions of the Wisconsin 
Court no attention has been given to the legislative will or the pre- 





* City of New Orleans v. Smythe, 116 La. 685, 41 So. 33, 6 L.R.A. (N‘S.) 
722, 114 Am. St. Rep. 566 (1906); in discussing the contention of discrimination 
the court said such statutes “recognize the distinction between persons actually 
engaged in certain callings from which they obtain a livelihood and in which 
they may have invested capital, and the persons not so engaged. The two classes 
are not similarly situated; the one having rights already vested or at least recog- 
nized by law and the other a mere hope or expectation of embarking in the same 
calling at a future day.” This is much the same argument used by Justice 
Cardozo dissenting in Mayflower Farms, Inc. v. Ten Eyck, 297 U.S. 266 (1936). 
See Sampere v. New Orleans, 166 La. 776, 117 So. 827 (1928). 


*In re Byers, 219 Calif. 446, 27 P.(2d) 641 (1933). 


* Williams v. Walsh, 222 U.S. 415 (1912). The court points out that although 
there was as great danger from the use of powder under the existing contracts as 
that to be subsequently contracted for, the statute was criminal and a retro- 
spective operation against existing contracts which were only temporary was to be 
avoided. See also Ex parte Stoltenberg, 165 Calif. 789, 134 P. 971 (1913) (regu- 
lations for tenement houses to be constructed); State v. Snipes, 161 N.C. 242, 
76 S.E. 243 (1912) (requirement of license fee to enter restaurant business) ; 
City of Miami v. State ex rel. Green, 131 Fla. 864, 180 So. 45 (1938) (liquor 
business) ; Levine v. Board of Adjustment, 125 Conn. 478, 7 A. (2d) 222 (1939) 
(exemption of established junkyards from regulation) ; Manos v. City of Seattle, 
146 Wash. 210, 262 P. 965 (1927) (dance halls near public parks or schools) ; City 
of Spokane v. Coon, 3 Wash. (2d) 243, 100 P.(2d) 36 (1940) (use of frame build- 
ings for sanitariums); State v. Taubert, 126 Minn. 371, 148 N.W. 281 (1914) 
(license to establish tanneries) ; State ex rel. Campbelle v. Hobbs, 174 Tenn. 215, 
124 S.W. (2d) 699 (1939) (state accounting examination); Commonwealth v. 
Griffin, 268 Ky. 830, 105 S.W. (2d) 1063 (1937) (qualifications of members of 
boards of education) ; Stanley v. Public Utilities Commission, 295 U.S. 76 (1935) 
(licensing of public carriers); State v. Fraternal Knights and Ladies, 35 Wash. 
338, 77 P. 500 (1904) (assessment rates for fraternal benefit societies); In re 
Ten-Hour Law for Street Ry. Corporations, 24 R.I. 603, 54 Atl. 602, 61 L.R.A. 
612 (1902) (exemption of existing contracts of employment from act regulating 
hours of employment); City of New York v. Kelsey, 143 N.Y.S. 41, 158 App. 
Div. 183, Aff’d 213 N.Y. 638, 107 N.E. 1074 (1912) (establishment of cemeteries 
near sources of water supply); State v. Sharpless, 31 Wash. 191, 71 P. 737, 96 
Am. St. Rep. 893 (1903) (regulation of barbers) ; contra Ex parte Kordoulis, 27 
Cal. App. 4, 148 P. 800 (1915) (requirement of local license before establishing 
planning mill held void where it did not apply to established mills) ; Note (1942) 
136 A.L.R. 207. 
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sumption of the constitutionality of these acts, although the court 
has recognized a presumption of the validity of the legislative declara- 
tion.5 However, the United States Supreme Court in the face of 
many strong declarations that statutes are presumed constitutional*® 
also did not refer to such presumption in the Mayflower Farms 
case,!7 and refused “to conjure up possible situations which might 
justify the discrimination”’* in order to validate an exemption of 
subsequently established milk dealers from the benefit of a price 
differential set up in favor of those already established but not 
having a well advertised name. 


Since our court invalidated the regulation of those restaurants 
subsequently entering business because such regulation was dis- 
criminatory, a law requiring the partitioning of all restaurants, in- 
cluding those already established,’® would probably be upheld as a 
valid exercise of the police power”® as was done in Colorado.”4 





** State ex rel. Atty. Gen. v. Wisconsin Constructors, 222 Wis. 279, 284, 268 
N.W. 238, 240 (1936); Payne v. Racine, 217 Wis. 550, 561, 259 N.W. 437, 442 
(1935); Mehlos v. City of Milwaukee, 156 Wis. 591, 605; 146 N.W. 882, 887 
(1914) ; Tilly v. Mitchell and Lewis Co., 121 Wis. 1, 10, 98 N.W. 969, 972 (1904). 

** Metropolitan Co. v. Brownell, 294 U.S. 580, 584 (1934); William v. Mayor, 
289 U.S. 36, 42 (1933) ; Standard Oil Co. v. Marysville, 279 U.S. 582, 586 (1928); 
Whitney v. California, 274 U.S. 357, 369 (1926); Mayflower Farms, Inc. v. Ten 
Eyck, 297 U.S. 266, 274 (1936) (dissent); 2 Dmton, MuntcrpaAL CorPoRATIONS 
(Sth Ed.) §646, p. 984. 

Mayflower Farms, Inc. v. Ten Eyck, 297 U.S. 266 (1936). 

* id. at 274. 


* The file of Ch. 440, Laws of 1935 (Senate Bill No. 223) in the Legislative 
Reference Library revealed that in the original draft the partition was to apply 
to all restaurants and was amended to exempt existing restaurants. 

*” Because of the many restrictions placed upon businesses without question- 
ing, the court would probably uphold such a law. Wis. Strat. (1941) §158.04(5) 
(e) and §159.09(3) require barber shops and beauty parlors to be partitioned 
from other businesses. $106.6 provides that “the state board of health and safety 
in hotels and restaurants, ascertain and fix standards, and enforce orders for the 
adoption of such improvements and other means or methods to be as nearly 
uniform as practicable.” 

Other statutes place restrictions upon all engaged in a similar business or are 
in similar positions: §167.20(1) “The owner of any building or other structure 
which has an open stairway or areaway leading to or abutting upon any sidewalk, 
and the owner of any real estate adjacent to or abutting upon any sidewalk, and 
which is lower than such sidewalk, shall sufficiently guard such stairway or area 
way or property as to prevent accidents.” §97.20 provides that any alterations 
required by law in a bakery or confectionery shall be made within 30 days unless 
it is reasonable that mare time be allowed; and $101.30 states that “ no machine, 
mechanical device, or steam boiler shall be installed or used in this state which 
does not fully comply with the requirements of the laws of this state... .” 











116 WISCONSIN LAW REVIEW [Vol. 1943 





But if the Wisconsin Court considers such partitioning too great 
a burden on those about to engage in the restaurant business, the 
requirement of a partition for all restaurants now conducted in 
connection with other businesses would also seem too great a burden. 
The language of the court in Cream City B.P. Co. v. Milwaukee* 
raises doubt as to the outcome of such legislation. A Milwaukee 
ordinance regulating bill boards required that “such structures as 
are not in conformity with the ordinance shall within twelve months 
after passage and publication of this ordinance be removed by the 
owner, unless such structure be altered so as to comply with the 
provisions of the ordinance”. This was held valid, but the court 
seemed doubtful about its retroactive effect and concluded that it 
was a reasonable measure because the bill boards were of flimsy and 
temporary character needing frequent replacement.?* 


The writer believes that the true reason for the holdings in the 
Ford Hopkins, Juneau and Woolworth cases is revealed when the 
court in the Woolworth case refers to the Mayflower Farms case. 
That case was one of many arising out of New York’s regulation of 
the milk industry and in this instance dealers who did not have a 
well advertised name were allowed to sell milk a cent lower than 
dealers having well advertised names, but benefits of such a differ- 
ential were not extended to dealers subsequently entering business. 
The differential was upheld*® but the legislative refusal to extend 
the advantage of the differential to subsequently established dealers 
was stricken down as discriminatory.2® The court said that such 
law was not for the protection of the public “but an attempt to give 
ani economic advantage to those engaged in a given business at an 
arbitrary date as against all those who enter the industry after that 
date,” and that such classification was arbitrary and unreasonable 
and denied the equal protection of the law. With this interpretation 
in mind, it is possible to understand the basis of the rulings of the 
Wisconsin Court; the court probably, and justifiably so, sensed the 





™In re Interrogatories, 97 Colo. 587, 52 P. (2d) 663 (1935); S.H. Kress and 
Co. et al v. Johnson, Governor of Colorado, et al, 16 F. Supp. 5 (1936), aff’d 
299 U.S. 511 (1936). Legislation of this nature was enacted in Colorado, applying 
to all restaurants, requiring them to be separated from other businesses. The 
Colorado Court considered this a valid exercise of the police power. 

158 Wis. 86, 147 N.W. 25 (1914). 

* id. at 96, 147 N.W. at 29. 

™* 297 U.S. 251 (1936). 

* Borden’s Farm Products Co., Inc. v. Ten Eyck, 297 U.S. 251 (1936). 
* Mayflower Farms, Inc. v. Ten Eyck, 297 U.S. 266 (1936). 
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attempt of an established group to secure an economic advantage." 
Active lobbying was done by the Wisconsin Restaurant Associa- 
tion”® for the legislation questioned in the Woolworth case and was 
motivated by the desire of independent restaurant owners to hamper 
chain drug stores and the “five and ten” stores which at that time 
were beginning to compete in the restaurant business. Furthermore, 
the appearance of the Wisconsin Restaurant Association in the 
Ford Hopkins and Woolworth cases as amicus curiae in an effort to 
uphold the legislation in question heightens the belief that the court 
realized the situation and was motivated by the unspoken desire to 
prevent such discrimination.” However, all of these Wisconsin 
cases are barren of substantial factual findings regarding the pur- 
pose and application of the legislation stricken down. Counsel 
should have been aware of the danger of appealing on such scant 
records and might have laid a better factual basis for the court’s 
consideration. 

There are many Wisconsin laws which are prospective in their 
operation, applying only to those subsequently entering business*®° 
and the Industrial Commission with its broad powers*! issues great 





* Cf. Louis K. Liggett Co. v. Baldridge, 278 U.S. 105 (1928) which was a 
bald-faced attempt to bar chain drug stores. 

* Examination of the file in the Legislative Reference Library on Ch. 440, 
Laws of 1935, (Senate Bill No. 223) shows the following appearances in behalf 
of the bill: James C. Drought, Esq., Milwaukee, Wis., representing the Wisconsin 
Restaurant Association; James C. Coppernoll, Madison, Wis., president of the 
Madison chapter of the Wisconsin Restaurant Association; S. W. Chamberlain, 
Racine, Wis., president of the Southeastern chapter of the Wisconsin Restaurant 
Association; Milton Kern, Milwaukee, Wis., representing the restaurant owners 
of downtown Milwaukee; A. H. Miller, Appleton, Wis., secretary of the Appleton 
Restaurant Association; J. Venie, Stevens Point, Wis., representing the inde- 
pendent restaurant men of Stevens Point; and Elmer Conforti, Milwaukee, Wis., 
secretary of the Milwaukee chapter of the Wisconsin Restaurant Association. 

The list of registrations for the bill was comprised of the names of numerous 
independent restaurant owners throughout Wisconsin. 

*The facts of the City of Juneau v. Badger Co-operative Oil Company, 
227 Wis. 620, 279 N.W. 666 (1938) reveal sufficient basis for the Wisconsin Court 
to have said what was said in a similar case by a Federal Court in Standard Oil 
Co. of New Jersey v. City of Charlottesville, 42 F. (2d) 88, 91 (C.C.A. 4th, 
1930): “A consideration of the circumstances surrounding the adoption of the 
ordinance and the evidence presented . . . shows clearly that the purpose... . 
Was ... to prevent the erection of this particular filling station. . . .” 

Wis. Star. (1941) §158.04(5)(e), (plans for a new or remodeled barber- 
shop); Wis. Stat. (1941) §159.09(3) (new or re-modeled beautyshop); Wis. 
Stat. (1941) §97.04(2) (new dairy plant or receiving station if started or moved 
Must be submitted to and approved by appropriate state commissions before a 
license will be granted to do business); Wis. Star. (1941) §157.06(3) (cemeteries 
are not to be located “within 15 rods of a habitable dwelling, public building, 
watering place, or schoolhouse,” but this restriction is not applicable to the use 
or extension of cemeteries established prior to passage of the statute). 

"Wis. Stat. (1941) $101.06; 101.29. 
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numbers of regulations which are applied differently to established 
and new businesses, but the power of that body to make such regu- 
lations is rarely questioned; the opportunity, however, may arise in 
view of the ruling in the Woolworth case to invalidate such orders. 


Peter G. Pappas 


CoNnsTITUTIONAL Law—RiGuHT To CounseL—The Federal Con- 
stitution provides that “In all criminal prosecutions, the accused 
shall enjoy the right . . . to have the Assistance of Counsel for his 
defense.”! The recent United States Supreme Court decision in 
Betts v. Brady? retards the trend since Powell v. Alabama* toward 
making the right of an accused to counsel one of the guarantees of 
the Fourteenth Amendment by holding that the Fourteenth Amend- 
ment does not impose on the states an inexorable rule that no trial 
for any offense, or in any court, can be fairly conducted and justice 
accorded a defendant who is not represented by counsel. 


‘Types of Cases in which the right to counsel 
is recognized. 


Most state constitutions guarantee to accused persons the right 
to counsel. In some jurisdictions the right is conferred in capital 
cases only, but generally it extends to all criminal cases, including 
misdemeanors.* Although the federal Sixth Amendment includes 
“all criminal prosecutions,” Betts v. Brady states that to require 
counsel in all cases fails to distinguish between charges of varying 
magnitude, or courts of varying jurisdiction.> One federal court has 
said that appointment of counsel is not indispensable to a criminal 
court.® 





*U.S. Const. AMEND. VI. 

762 Sup. Ct. 1252 (1942). 

* 287 U.S. 45, 84 A.L.R. 527 (1932). 

*Note (1941) 130 A.L.R. 1439. In England the privilege of full defense did 
not exist in trials for treason until 1688, and not in trials for other felonies until 
1836. 1 Coorey, ConstrruTronaL Luwmrations (8th ed. 1927) 698. The state 
constitutional provisions guaranteeing to accused the right to counsel were 
adopted to abrogate the common law practice under which persons charged with 
felony were denied this right. 

* There were three dissents in Betts v. Brady on the ground that it was not 
necessary to decide whether no trial could ever be fairly conducted without 
appointment of counsel, but that in this case there was a denial of procedural due 
process. It was stated that the Fourteenth Amendment made the Sixth applicable 
to the states, although this is not the generally accepted view. 
*Sanford v. Robbins, 115 F.(2d) 435 (C.C.A. 5th, 1940). 
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Due process of law has been held to include the right to counsel, 
as part of a fair hearing, in proceedings for contempt not com- 
mitted in open court,’ and in administrative actions such as deporta- 
tion proceedings,® especially where prisoner’s counsel was not al- 
lowed to confer with his client or be present at his examination.® 
Likewise, the court in a civil case regarded the denial of the right 
to counsel of one’s own choosing as a denial of due process.!° 

In juvenile court proceedings it has been said that the social 
considerations underlying the juvenile court act in question, and the 
informality of procedure permitted under it did not excuse ignoring 
the accused’s constitutional right under the Sixth Amendment.™ 
However, the appearance of lawyers on behalf of a prisoner at 
parole hearings is regarded as undesirable,!* and it would appear 
that in such a proceeding there is no constitutional requirement that 
the prisoner be afforded counsel. 


Stages of prosecution at which the sight to 
counsel is recognized. 


Some courts construe statutes granting the power to appoint 
counsel for the defense of indigent persons to include any proceed- 
ing in the course of a criminal prosecution, from the return of the 
indictment or information to final acquittal or conviction.1* The 
federal courts have taken the view that the constitution does not 
grant the right to counsel at the preliminary examination.* In eight 
states, however, the courts have either decided or intimated that the 
constitutional guarantee as to counsel applies to the preliminary 
examination.?® 





"Cooke v. United States, 267 U.S. 517 (1925). 

* Ex parte Hidekuni Iwata, 219 F. 610 (S.D. Calif. 1915). 

* Ex parte Chin Loy You, 223 F. 833 (D.C. Mass. 1915). 

* Roberts v. Anderson, 66 F.(2d) 874 (C.C.A. 10th, 1933). 

"™ Evans v. Rives, 126 F.(2d) 633 (App. D.C. 1942). 

™ “The presence of lawyers may inject into the hearings a legalistic formalism 
alien to the primary objective of the hearing, which is to pass judgment upon the 
offender’s fitness for parole.” Atry. GENERAL’s SURVEY OF RELEASE PROCEDURES, 
Vol. IV Parole, Dept. of Justice, Washington (1939) p. 164. 

*14 Am. Jur. §174. 

“United States v. Bollman, 24 Fed. Cas. 14622 (1807). Denial by the trial 
court of the request of defendants’ counsel to examine the petit jurors on their 
voir dire is not a denial of defendant’s constitutional right. Seadlund v. United 
States, 97 F.(2d) 742 (C.C.A. 7th, 1938). 

* Ark., Calif., Ind., Kan., Mich., Mo., N.Y., N.D; A-L.I. Code of Criminal 
Procedure (Tentative Draft No. 1, 1930), Commentary to $39. Wrs. Stat. (1941) 
pre relating to the preliminary examination, says nothing about the assistance 
of counsel. 
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It has been said that there is no requirement that counsel repre- 
sent a defendant when he intends to plead guilty, because entry of 
such a plea indicates knowledge of the charge against him and 
amounts to a waiver of his constitutional right..* However, this 
assumes the very thing which the constitutional guarantee was in- 
tended to give protection against: namely, the presumption that an 
accused has such a knowledge of the law that he knows whether or 
not to plead guilty, and that he can mitigate the severity of the 
sentence imposed. The better view is that the right applies to con- 
viction and sentence on a plea of guilty as well as on a plea of not 
guilty; that there is not basis in fact for the above presumption.!” 
An assumption that had counsel been appointed for the accused at 
the outset of the criminal proceeding, he could have honestly entered 
no other plea than what accused entered himself, without counsel, 
is said to be “unwarranted and dangerous.”2® So an accused is 
properly held to be entitled to counsel as much at the time of ar- 
raignment as at any other stage of the criminal proceeding.’® 

It is generally agreed that the accused is entitled to exercise his 
right at the trial stage of the prosecution. However, there was no 
denial of the right where counsel withdrew without accused’s con- 
sent just prior to the verdict, or was temporarily absent at the 
return of the verdict and the imposition of the sentence.** 

Failure to appoint counsel on appeal is not a violation of any 
constitutional right.?? This seems undesirable in that, logically, a 
complete defense should include the appeal stage as well as the trial 





* Cooke v. Swope, 28 F. Supp. 492 (W.D. Wash. 1939). 

"Evans v. Rives, 126 F.(2d) 633 (App. D.C. 1942). The Attorney General 
has said, “It is clearly incorrect to say that even a defendant who intends to 
plead guilty has no need for an attorney.” 29 O.A.G. 449, 452 (Wis. 1940). 

* Evans v. Rives, 126 F.(2d) 633, 640 (App. D.C. 1942). 

«| . an accused is no less an accused at that [arraignment] stage of the 
proceedings than at any other, and .. . no less in need at that stage than at any 
other of the assistance of counsel. Jd. at 641. 

In Wisconsin the practice of circuit courts is to inquire of a defendant on 
arraignment for a felony, before accepting a plea of guilty, whether he has had 
the advice of counsel and, if not, to delay entry of the plea until he has had an 
opportunity to secure counsel’s advice. Non-conformance to such practice does 
not necessarily constitute error, but the practice is salutory and commendable. 
La Fave v. State, 233 Wis. 432, 289 N.W. 670 (1940). 

* Lovvorn v. Johnston, 118 F.(2d) 704 (C.C.A. 9th, 1941). 

™ Kent v. Sanford, 121 F.(2d) 216 (C.C.A. 5th, 1941). Here the attorney 
was regarded as having ample time to move for a new trial or to appeal, after 
being advised of what had happened during his absence. 

™QOsborne v. Johnston, 120 F.(2d) 947 (C.C.A. 9th, 1941); Errington v. 
Hudspeth, 110 F.(2d) 384 (C.C.A. 10th, 1940). See Brown v. Johnston, 126 
F.(2d) 727 (C.C.A. 9th, 1942). 
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stage. In Wisconsin a statute provides that if the appointment of 
counsel did not include services upon appeal or writ of error, the 
Supreme Court or Chief Justice, on being satisfied of defendant’s 
indigency, that review is sought in good faith, and that there are 
reasonable grounds for seeking the review, may appoint counsel to 
prosecute an appeal or writ of error.*% 

In general the great value of counsel to the prisoner at all stages 
of the proceedings is apparent :** counsel can (1) determine what 
plea to make; (2) protect the accused’s rights in the selection of a 
jury and in the conduct of the trial; (3) urge matters to be taken 
into consideration in fixing the sentence or placing the defendant 
on probation; (4) determine whether an appeal should be taken 
from the judgment. 


Right to counsel as an element in due process of law. 


Powell v. Alabama*® held that denial of counsel constituted a 
violation of the due process clause of the Fourteenth Amendment. 
Under the extreme circumstances of that case*® the indefinite desig- 
nation of counsel in the court’s general appointment of all the mem- 
bers of the bar to help the defendants if no counsel appeared was not 
sufficient to satisfy the due process requirement. 

A more recent case, Gall v. Brady,”* held that non-appointment of 





* Wis. Stat. (1941) §$357.26(2). Under this section the record should show 
that defendant was prejudiced by errors committed on trial. There must be a 
statement of facts to support the conclusion that there are reasonable grounds 
for seeking review. State v. Tyler, 238 Wis. 589, 300 N.W. 754 (1941). 

According to practice this power conferred on the Supreme Court or Chief 
Justice may be exercised by the justice longest a continuous member of the court 
who is present and available. However, the legislature clearly intended to limit 
appointments in the Supreme Court to cases where appointments had been made 
in the trial court, but where no provision was made in the lower courts’ appoint- 
ment order for services in the Supreme Court. This limitation was imposed 
because the trial court is in a much better position than the Supreme Court to 
judge the merits of the initial application for appointment of counsel. ibid. 

™““He [the accused] requires the guiding hand of counsel at every step in 
the proceedings against him.” Johnson v. Zerbst, 304 U.S. 458, 463 (1937). 

* 287 U.S. 45 (1932). 

*The charge was a serious one (rape by Negroes of two white girls): 
defendants were young; the attitude of the community where the trial took place 
was very hostile; defendants were held under close imprisonment and surveillance; 
their friends and family were far away, and not easy to communicate with; 
immediately upon return of the indictment defendants were arraigned and pleaded 
not guilty, and were not asked whether they were able to have or wanted coun- 
sel; above all they were in deadly peril of their lives. These elements accumulated 
to make the failure of the trial court to give defendants reasonable time and 
opportunity to secure counsel a clear denial of due process. 

* 39 F. Supp. 504 (D.C. Md. 1941). 
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counsel did not mean that the trial was without due process of law. 
This case can easily be distinguished from Powell v. Alabama in 
that the offense here involved, burglary, was much less serious; and 
the harsh circumstances of the Powell case were not present. De- 
fendant in Gall v. Brady had asked the judge for counsel, but the 
court avoided this issue by pointing out that the judge merely post- 
poned the trial and had made no formal judicial determination that 
no counsel would be appointed for the defendant. No request was 
presented to the judge before whom the defendant was finally tried. 
Thus, while the Powell case found a denial of defendant’s right even 
in the absence of a request for counsel, the Gall case determined that 
there was no denial of his rights although he had, at one stage, asked 
for counsel. The question of whether or not a defendant must 
request counsel in order later to assert his right to counsel is left 
unanswered.”*> The Gall case recognizes, however, that representa- 
tion by counsel is one of the important factors in a fair trial without 
which there might be a lack of due process in a criminal prosecution. 

The Supreme Court in Betts v. Brady*® based much of its argu- 
ment on state constitutional provisions. It was pointed out that the 
constitutions of all states except Virginia provide for the assistance 
of counsel in criminal trials, but that in most states the language used 
indicates only that the defendant is not to be denied the privilege of 
representation by counsel of his own choice.2° Though the court 
cited eighteen states which had statutes requiring appointment in all 





*In Smith v. O’Grady, 312 U.S. 329 (1941), defendant was induced to plead 
guilty to a charge punishable by from twenty years to life imprisonment. De- 
fendant expressly requested counsel; the request was refused. This was held to 
be a violation of due process under the Fourteenth Amendment. 

But see Scott v. United States, 115 F.(2d) 137 (C.C.A. 10th, 1940), where 
failure to appoint counsel was not a denial of due process where no request was 
made that counsel be appointed. Here, however, defendant did have counsel of 
his own selection earlier in the trial; and it is difficult to weigh the importance 
of a lack of request. It was mentioned by the court as a factor in holding that 
there was no denial of due process. 

If defendant is incapable of making his own defense because of ignorance, 
feeblemindedness, illiteracy, or the like, “it is the duty of the court, whether 
requested or not, to assign counsel for him as a necessary requisite of due process 
of law... .” Betts v. Brady, 62 Sup. Ct. 1252, 1257 (1942). 

* 62 Sup. Ct. 1252 (1942). 

* Wisconsin was cited as one of three states requiring the appointment of 
counsel in all cases where defendant was unable to procure counsel. In six states 
the constitutional provisions had been held not to require appointment of counsel 
for indigent defendants. In eight, a similar result had been reached because the 
state courts had construed statutes providing for appointment as obligatory only 
in prosecutions for capital offenses or felonies. In twelve more states the federal 
court thought the same result would be reached because of the existence of 
similar statutes. Zd. at 1258. 
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cases where the defendant was unable to procure counsel, the court 
declared that such laws had often been modified so as to require 
appointment only in the case of certain offenses. It was concluded 
that in the great majority of states appointment of counsel was not 
regarded as a fundamental right, essential to a fair trial. Hence it 
could not be said that due process obligated the states, whatever 
might be their views, to furnish counsel in every case. One might 
ask, however, whether the very existence of such statutes did not 
indicate a belief that this right was essential to a fair trial within 
the meaning of due process. 


Procedural aspects of the right to counsel. 


There are various ways in which to attack a judgment for denial 
of this constitutional right: by writ of error ;*1 by appeal ;°? or by 
some form of collateral attack, as a writ of habeas corpus.** 

In habeas corpus proceedings the burden is on the petitioner to 
show by a clear and convincing preponderance of the evidence that 
he did not waive his right to counsel, but was denied his right.** 
If the petitioner had pleaded guilty he must show that such plea was 
not a voluntary admission of guilt; that he did not know and was 
not advised of his right,*° and failed fully to understand the nature 
oi the charge against him and the elements of the offense for which 
he was indicted.*® Although the record of the trial court need not 
show that the defendant was offered the assistance of counsel and 
that he refused,” it would seem to be the better practice so as to 
avoid a constitutional issue on appeal. 

In many instances the court will find a waiver of petitioner’s 
right. Determination of whether there has been an effective waiver 
depends in each case on the particular circumstances, including the 





"La Fave v. State, 233 Wis. 432, 289 N.W. 670 (1940). 
* Powell v. Alabama, 287 U.S. 45 (1932). 
* Macomber v. Hudspeth, 115 F.(2d) 114 (C.C.A. 10th, 1940). Most of the 
* Id. at 116. 
cases in which the issue of right to counsel is raised are habeas corpus proceedings. 
“The mere allegation of ignorance of the right, without supporting facts or 
circumstances, is insufficient to overcome the presumptions arising from the judg- 
ment and from the presumption of knowledge of the law. Jorgenson v. Swope, 
= F.(2d) 988 (C.C.A. 9th, 1942); Franzen v. Johnston, 111 F.(2d) 817 (C.C.A. 
9th, 1940). 
* Parker v. Johnston, 29 F. Supp. 829 (N.D. Calif. 1939). 
"Franzen v. Johnston, 111 F.(2d) 817 (C.C.A. 9th, 1940). 
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background, experience, and conduct of the accused.** Whether 
there has been such a waiver is for the determination of the trial 
court, and it would be desirable that such determination appear in 
the record.*® While it has been said. that waiver will ordinarily be 
implied where the accused appears without counsel and fails to re- 
quest that counsel be assigned to him,*® the better view would 
require in every criminal case that the defendant be informed of his 
right and counsel appointed in the absence of an express waiver. 

Jurisdiction of a court may be lost by failure to comply with the 
Sixth Amendment, and the entire proceedings will consequently be 
void. 


Other elements which constitute the right to counsel. 


Time. If insufficient time is allowed to counsel for the prepara- 
tion of accused’s case, this may constitute a denial of his constitu- 
tional right. However, only in Powell v. Alabama,** where the time 
allowed to counsel for preparation of the defense was six days, were 
the facts found to justify a determination that accused was denied 
this right. Moreover, the short time allowed was only one of the 
many elements which prejudiced the defendant. The seriousness of 
the offense and attending circumstances would determine in a par- 
ticular case whether the time allowed for counsel was reasonable. 





“There are various instances in which a waiver will be found: where he 
states a desire to plead guilty and that he understands the nature of the charge 
against him, or the charge is explained to him; Creel v. Hudspeth, 110 F.(2d) 
762 (C.C.A. 10th, 1940); Sedorko v. Hudspeth, 109 F.(2d) 475 (C.C.A. 10th, 
1940) ; Logan v. Johnston, 28 F. Supp. 98 (N.D. Calif. 1939): where he states an 
intention to plead guilty and does not think that counsel would do him any 
good; Bugg v. Hudspeth, 113 F.(2d) 260 (C.C.A. 10th, 1940): where he pleads 
guilty and makes no request for counsel; Erwin v. Sanford, 27 F. Supp. 892 
(N.D. Ga. 1939): where, as an attorney, he conducted his own defense; Walker 
v. Chitty, 112 F.(2d) 79 (C.C.A. 9th, 1940): or where it was found that he had 
conferred with counsel and was well acquainted with the legal procedure con- 
fronting him; Ex parte Murphy, 35 F. Supp. 473 (E.D. Wis. 1940). 

* johnson v. Zerbst, 304 U.S. 458 (1938). 

“Macomber v. Hudspeth, 115 F.(2d) 114 (C.C.A. 10th, 1940); Buckner v. 
Hudspeth, 105 F.(2d) 396 (C.C.A. 10th, 1939); McCoy v. Hudspeth, 106 F.(2d) 
810 (C.C.A. 10th, 1939). 

“ Ex parte Murphy, 35 F. Supp. 473 (E.D. Wis. 1940); Howard‘ v. Dowd, 
25 F. Supp. 844 (D.C. Ind. 1938). 

“ 287 U.S. 45, 84 A.L.R. 527 (1932). 

“For example, where the offense charged occurred and was tried in a rural 
area where people know each other, so that information regarding witnesses and 
events is more widespread and generally known than in a large city, and no 
showing was made that the attorneys could have done more with additional time, 
three days between appointment of counsel and the time of trial was sufficient; 
and this, even though the indictment was for murder. Avery v. Alabama, 308 
U.S. 444 (1940). 
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Counsel of one’s own choosing. It has been said that whether 
the court was supplying counsel, or defendant was supplying his 
own, he should have the right to choose his own defender.** How- 
ever, in that case an attorney offered his services voluntarily, and 
the court thought defendant should be permitted to accept such 
services. The Wisconsin court has declared that defendant may 
have whatever counsel he chooses to retain, and may refuse to ac- 
cept the services of any counsel he does not want, but that if he 
wishes to be defended at county expense, he must accept the serv- 
ices of any reputable attorney which the court, in its discretion, sees 
fit to appoint for him.*® 

Competency of Counsel. The defendant is entitled to compet- 
ent counsel, and a presumption of competency arises from admis- 
sion to the bar.4¢ There was no denial of the constitutional right 
where the attorney appointed was a “substantial and trustworthy” 
member of the bar ;** or where, by way of contrast, if counsel was 
intoxicated at some time during the trial, this condition was not 
apparent to or called to the attention of the trial judge and no re- 
quest was made for another attorney.** The failure of counsel to 
point out a defect in an indictment, or to include a bill of exceptions 
on appeal is not proof of incompetency.*® However, failure of the 
two attorneys appointed by the trial court to examine the transcript 
of the testimony taken at the inquest and their failure after trial 
to file a brief in the appellate court within the time allowed should 
not prejudice the defendant on appeal where counsel failed to pro- 
duce all available evidence and accused’s life ‘was at stake.5° 

Consultation, The right of the defendant to consult alone with 
his attorney is within both the Sixth Amendment and the due pro- 
cess clause.51 The Wisconsin view also seems to include private 
consultation as an incident of the accused’s right to counsel.5? 

Compensation. Generally, in the absence of statute, an attorney 
appointed by the court to defend an accused cannot recover com- 
pensation from the public ;®* it is said that the services of an ap- 





“In re Ades, 6-F. Supp. 467 (D.C. Md. 1934). 
“ Baker v. State, 86 Wis. 474, 56 N.W. 1088 (1893). 
“ Achtien v. Dowd, 117 F.(2d) 989 (C.C.A. 7th, 1941). 
“United States v. Hartenfeld, 113 F.(2d) 359 (C.C.A. 7th, 1940). 
“Hudspeth v. McDonald, 120 F.(2d) 962 (C.C.A. 10th, 1941). 
“ Casebeer v. Hudspeth, 114 F.(2d) 789 (C.C.A. 10th, 1940) ; Bostic v. Rives, 
107 F.(2d) 649 (App. D.C. 1939). 
™ Johnson v. United States, 110 F.(2d) 562 (App. D.C. 1940). 
"Louie Yung v. Coleman, 5 F. Supp. 702 (D.C. Idaho 1934). 
= 30 Atty. Gen. 286 (Wis. 1941). 
"Note (1941) 130 A.L.R. 1439. 
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pointed attorney are such as charity and humanity on behalf of the 
accused demand, and that the duty of gratuitous service is corre- 
lative to the rights and privileges which have been conferred upon 
attorneys.°* The Indiana, Iowa, and Wisconsin courts are not in 
accord with this general rule, but hold that attorneys so appointed, 
even in the absence of statute, are entitled to compensation from 
the public.%® 


Methods of Satisfying the Constitutional Requirement 


The usual method of providing the accused with counsel is by 
appointment. This method may be satisfactory so long as com- 
petent counsel can be obtained, but this may be difficult under the 
prevailing system of unpaid assigned counsel. It is apparent that 
while appointments may be adequate where there is a small bar 
whose members are well known to the court, in urban centers the 
tendency to perfunctory sifting of cases has increased the disadvant- 
age of accused persons unable to employ counsel.*” 

Another more recently developed method of satisfying the con- 
stitutional requirement is by the public defender system. The chief 
advantage of this system in large cities has been said to be its econ- 
omy.°® If properly administered, it would seem that it should al- 
so insure more adequate representation for the defendant. 

Two bills were recently presented to Congress, providing for a 
compensated public official, the public defender, to represent in- 
digent defendants at the federal bar.5® The bills would provide for 
a defender to represent all indigent defendants charged with a capi- 
tal crime or an offense punishable by imprisonment for more than 
a year. Compensation is provided for on a fee basis, the fees to be 
determined by the Attorney General. 





. Neg at 1444. See Johnson v. United States, 110 F.(2d) 562 (App. D.C. 
1940). 

© See Wis. Stat. (1941) §357.26, which provides for reasonable compensa- 
tion. 

“County of Dane v. Smith, 13 Wis. *585 (1861); Carpenter & Sprague v. 
Dane County, 9 Wis. *249 (1859). 

“National Commission on Law Observance and Enforcement, Report on 
Prosecution, No. 4 (1931). 

* Td. 

* One of the causes, perhaps, for the introduction of the second bill was the 
decision in Johnson v. United States, 110 F.(2d) 562 (App. D.C. 1940), where, 
in a first degree murder trial, assigned counsel failed to examine the transcript of 
the testimony taken at the inquest and failed to file a brief on appeal within the 
time allowed. The inability to assign trained and experienced lawyers to such 
cases has in many instances made the system of unpaid assigned counsel highly 
unsatisfactory. 
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The office of public defender exists in California, Connecticut, 
Minnesota, and Nebraska. It has been shown to save time by elim- 
inating dilatory technical practices of assigned attorneys, and has 
provided a better administration of justice by giving indigent de- 
fendants more adequate representation in criminal proceedings. 


EmiIty DopGE 


Trusts—DIRECTION AND CONTROL PERMISSIBLE—STATUTORY 
ConsTRUCTION—When a trust instrument is drawn in Wisconsin, 
an interesting problem arises as to the amount of direction and con- 
trol which the settlor may reserve during his lifetime without making 
the trustee an agent and the trust a testamentary disposition. This 
problem is particularly pertinent at this time when many persons 
entering the armed forces of the United States might’ attempt to set 
their property up in trust. 

One of Wisconsin’s outstanding cases on the reservation of power 
by the settlor is Warsco v. Oshkosh Savings & Trust Company. 
In the trust instrument involved in this case, the settlor did not 
reserve the right to revoke, but he did reserve the right to demand 
from the trustee any of the monies which constituted the trust res. 
The trust further provided that whatever monies remained in the 
hands of the trustee at the death of the settlor were to be paid to the 
beneficiary. In deciding that no trust had been established, the court 
drew a distinction between a revocation, which it said was an act 
causing the cessation or extinguishment of the trust, and a with- 
drawal of the trust res which carried out the terms of the trust. The 
point upon which the decision rested was the fact that there was no 
true alienation of the property, since the only thing the settlor parted 
with irrevocably, and that only in the case he died before the trust 
property was consumed, was that the remainder should go as di- 
rected. 

To substantiate its position the court cited Massachusetts law, 
which upheld the general proposition that in any case, except that 
of outright revocation, any control and direction by the settlor which 
involved withdrawal of trust property for his own benefit rendered 
the trust agreement invalid, because the trustee was held to be a 
mere agent and the document was branded as an attempted testa- 





Murphy, Public Defender in Federal Courts (1939) 28 Geo. L.J. 937. 
*183 Wis. 156, 196 N.W. 829 (1924). 
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mentary disposition. In McEvoy v. Boston Five Cents Savings 
Bank,? which the Wisconsin court quoted, the Massachusetts court 
held that since the settlor could demand of the trustee any of the 
monies held by it during her lifetime, she was in fact the beneficial 
owner and as such her rights over the trust property were not lim- 
ited during her lifetime in any material way. In real effect, then, 
the instrument was testamentary and could not be considered a duly 
executed will under the provisions of the statutes. 

In 1925 the Massachusetts court appeared to alter the situation 
in its decision in Jones v. Old Colony Trust Company.* Here the 
instrument provided that the settlor should have the power to alter 
or amend the trust instrument in writing and to require the trustee 
to pay over to the settlor “at one time or from time to time such 
portion or all of the principal of the trust fund as may be requested” 
by her in writing. In holding this a valid trust and not a testamentary 
disposition, the court appeared to overrule the McEvoy case, but it 
distinguished it by stating that there the nominal trustee had none 
of the ordinary powers of a trustee and was in substance only an 
agent. This is a little difficult to understand, since both the McEvoy 
and Jones cases seemed in their respective decisions to turn on the 
point of direction and control by the settlor over the trust res rather 
than the extent of the duties of the trustee. In any event, the 
Massachusetts court specifically stated in the Jones case that the 
“right in the donor to withdraw the principal of the trust does not 
affect the validity of the trust”, and further that the “gifts to take 
effect after the death of the settlor, while in some aspects have a 
testamentary appearance, became operative immediately upon the 
execution of the trust, subject to the contingency created by the 
trust instrument itself.” This has become the generally adopted 
view.* 

In 1931, through legislative enactment, Wisconsin dealt with the 
problem of a settlor’s reservation of power over the trust which he 
created. As Chapter 216, Laws of 1931, the Wisconsin Legislature 
passed an Act which later became Section 231.205° of the Wisconsin 





7201 Mass. 50, 87 N.E. 465 (1909). 

*251 Mass. 309, 146 N.E. 716 (1925). 

“1 Scorr on Trusts, (1939) §57.1: “The distinction between a disposition 
to take effect only on the death of the donor and one to take effect immediately 
but subject to be revoked by the donor may seem to be formal rather than 
substantial, but it is an important one... .” 

*Wis. Stat. (1941) 231.205 Life use by creator of trust. Any instrument 
declaring and creating a trust shall not, when otherwise valid, be held to be an 
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Statutes. To date this statute has not been cited or interpreted by 
the Supreme Court of Wisconsin, but a review of the law of this 
state prior to 1931, and a review of the legislative history of the Act 
indicates that the legislature intended at least to overcome the effects 
of the decision in the Warsco case, and most probably to attain the 
point which the Massachusetts court reached in the Jones case. 
Whether or not the legislature was taking even a broader step toward 
liberalizing the control and direction which a settlor might reserve 
over a trust is also involved in a consideration of future interpreta- 
tion. 

On April 24, 1929, this Act was originally introduced into the 
Wisconsin Senate® as Bill No. 464 S. This was a duplicate of House 
Bill No. 125 introduced into the legislature of the State of Washing- 
ton during the same year’ and read as follows: 


An instrument creating or declaring a trust and reserving the 
right on the part of the grantor or creator of such trust to revoke, 
amend, alter, or modify the same in whole or in part during his 
lifetime, shall not when otherwise valid be deemed or held in- 
valid or as an attempted testamentary disposition of property by 
reason of such reservation. 

Although limited, this bill would have given the settlor greater power 


over the trust which he established, but it was insufficient completely 
to overcome the effects of the decision in the Warsco case. As an 
indication that this was the intention of the sponsors of the bill, we 
have only to look at the citations of the Warsco, McEvoy and Jones 
cases noted on the original copy of this bill, which is in the files of 
the Legislative Reference Library in the State Capitol at Madison, 
Wisconsin. Although this bill passed the Senate, it did aot receive 
a majority vote in the Assembly. 

As Bill No. 286 A, it was again introduced in its original form 
on February 26, 1931,° and passed the Assembly, but when it reached 
the Senate, an amendment was proposed by the committee, which 
made the bill read as follows: 


Any instrument declaring and creating a trust shall not, when 
otherwise valid, be held to be an invalid trust or an attempted 





invalid trust or an attempted testamentary disposition of property because the 
grantor or creator of the trust reserved to himself, to be exercised by him during 
his lifetime, the right to revoke, amend, alter or modify the trust instrument in 
whole or in part, or to require that sums from the trust principal be paid to or 
used for him either at his request or in the discretion of the trustee. Nothing in 
this section shall be construed as altering or changing in any way the existing law 
or rules of law relating to the taxation of transfers of property in trust. 

*Sponsored by Sen. Glenn D. Roberts. 

"Wisconsin Legislative Reference Library record, Ch. 216, Laws of 1931. 
*Sponsored by Assemblyman Evan G. Davies. 
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testamentary disposition of property because the grantor or 
creator of the trust reserved to himself, to be exercised by him 
during his lifetime, the right to revoke, amend, alter or modify 
the trust instrument in whole or in part, or to require that' sums 
from the trust principal be paid to or used for him either at his 
request or in the discretion of the trustee. Nothing in this section 
shall be construed as altering or changing in any way the existing 
law or rules of law relating to the taxation of transfers of prop- 
erty 1n trust. 
It was found from legislative records that this amendment was 
drafted at the request of and in accordance with the suggestions of 
furmer Assemblyman Chester D. Seftenberg of Oshkosh, Wiscon- 
sin,® who had in a publication in 1930 reviewed the authorities on the 
problem here presented.’° This is of special significance in view of 
the fact that Mr. Seftenberg was at that time Treasurer of the First 
Trust Company of Oshkosh, successor to the Oshkosh Savings and 
Trust Company, the defendant in the Warsco case in 1924. This 
bill, as amended, was concurred in by the Assembly and became law 
in June, 1931. 

The foregoing resumé of legislative history indicates that the 
Wisconsin Legislature meant to prescribe what had been accom- 
plished in the Jones case, namely, the power of the settlor to with- 
draw all of the trust res, if he so desired, without destroying the 
character of the trust as such. But do the words of Section 231.205 
of the Wisconsin Statutes of 1941 say this so clearly that the court 
would have no question? 

To show clearly that it is this point of “direction and control” 
and “no alienation” of the trust principal upon which the trust is 
held invalid, and not the reservation of the power to revoke nor the 
fact that the donor made himself under certain contingencies a bene- 
ficiary to receive net income from the trust during his lifetime, we 
have the recent decision of Koppelkam v. First Wisconsin Trust 
Cumpany."' This case concerned the validity of a trust created in 
1930, which by its terms permitted the settlor to receive the net 
income should he survive his wife and daughter, and also reserved 
the power to revoke after ten years, with certain disposition of the 
principal, in the absence of revocation, after the death of the last of 
three beneficiaries. Relying upon the Warsco case, the executors of 





* Mr. Chester D. Seftenberg is now Vice Presiden? of the Oak Park Savings 
and Trust Company, Oak Park, Illinois. 
*5 Wis. L. Rev. 321 (1930). 
™ 240 Wis. 254, 3 N.W. (2d) 350 (1942). 
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the estate of the settlor attacked the trust without success. In re- 
viewing the facts and descision of the Warsco case, the court in 
unmistakable language says that such trust was invalid because by its 
terms the settlor had dominion over the trust res, which was not the 
fact in the Kottelkam case. All of which indicates that the Warsco 
case is still good law in Wisconsin and a factor to be considered in 
interpreting and relying upon the statute. 

We call attention to that part of the statute which was included 
in the amendment above referred to, and suggest that three possible 
interpretations of these words are apparent: 

... or to require that sums from the trust principal be paid to or 

used for him either at his request or in the discretion of the 

trustee... . 

First, the court could give the most narrow of all interpretations 
and say that the term “sums” indicates specified partial withdrawals, 
which must be provided for in the trust instrument, and that any 
provision for complete withdrawal is such direction and control by 
the settlor as to amount to no alienation of the property and, there- 
fore, no trust. This would fall far short of what appears to be the 
intention of the legislature. 

Second, the court could look beyond the statute to the real source 
of information on legislative intent, and consider the roles which the 
Warsco, McEvoy and Jones cases played in. the legislative history. 
It would then be possible for a trust instrument to provide that the 
settlor might require at any time that the trustee pay over to him all 
of the principal of the trust. 

Third, an interpretation could be given which would turn upon 
the words “direction and control” rather than be limited to such 
direction and control as incidentally finds its way into the power to 
request withdrawals. The Warsco case, after all, was concerned with 
“direction and control” and “no alienation” rather than the specific 
act of withdrawing amounts of principal, and if this statute is in- 
tended to overrule the Warsco case, as we believe it is, then the 
settlor might also withdraw trust property in specie, whether it was 
money, that is, “sums”, or not. 

To illustrate, let us assume that the trust property consisted 
wholly of securities. If the settlor wished to provide for the with- 
drawal, addition, or substitution of securities, could he safely do so 
under Section 231.205? It is true that he could “revoke, amend, 
alter or modify the trust instrument in whole or in part” so that he 
could restate the subject of the trust res, but we can foresee an 
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instance in which there would be no opportunity on the part of the 
scttlor to alter or amend the instrument for some time. In such a 
situation, would the court find in the statute and its history such a 
broadening of the direction and control which the settlor might 
reserve that he could, with impunity, so deal with the trust property? 
This, we feel, is an interpretation much to be desired. 

In 1940 the Wisconsin Supreme Court ruled upon a case involy- 
ing the taxation of trust income,'* which is not in point on this ques- 
tion of statutory interpretation, but which is cited merely for the 
dicta which the decision contains. It was said there that where 
extensive direction and control are kept over the trustee, it is pos- 
sible for the trustee to be an agent also, and the court cited a section 
of the Restatement of Trusts.1* This statement seems to go as far 
as it necessary or possible to obviate the need of relegating a trust 
to the position of a testamentary document simply because the 
trustee might be considered an agent through the retention of exten- 
sive direction and control of the trust property by the settlor. And 
it is hoped that the Wisconsin Supreme Court will keep the words of 
the Restatement in mind when it interprets Section 231.205 of the 
Wisconsin Statutes. 

Katuryn H. BALDWIN 





“First Wisconsin Trust Co. v. Department of Taxation, 237 Wis. 135, 294 
N.W. 868 (1940). 
**1 RESTATEMENT, Trusts, (1935) §8, p. 28. 




















NEWS OF THE SCHOOL 


ENROLLMENT 

Autumn 1936 1937 1938 1939 1940 1941 1942 

First year 185 141 18 180 124 104 42 

Second year 130 130 101 134 = 125 76 20 

Third year 132 130 126 112 135 104 42 

Fourth year 3 3 3 1 3 —- — 
Total 450 404 414 427 387 284 104 


Summer Session 109 156 108 122 += 112 87 82 


It is apparent that the war has had a great effect on the enroll- 
ment in the law school resulting in a 75 percent decrease from the 
normal years of 1936-40. However, the ratio of summer school 
enrollment as compared to that of the regular school year increased 
greatly indicating the trend toward accelerating the law school edu- 
cation period. 


Facutty: Out of the normal faculty of 13 full-time professors ten 
are now serving the United States government in a legal capacity 
connected with the war effort. This puts the University of Wis- 
consin Law School among the most severely affected by the govern- 
ment’s call for legal talent. 


Dean Lloyd K. Garrison, only teaching on a half-time basis this 
semester, was recently appointed General Counsel for the War 
Labor Board. At the end of the semester he will devote his entire 
time to this position. 


Professor N. P. Feinsinger, also on a half-time basis, is the 
Special Assistant to the General Counsel of the War Labor Board 
and will assume full duties when the semester closes. 


Professor Charles W. Bunn has been granted a second year’s 
leave of absence in order to serve the State Department as Chief of 
the Division of Commercial Policy and Agreements. In this capacity 
he is active in Lease-Lend and the coordination of our national 
economy with that of our allies. 
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Professor Ray A. Brown will leave during the second semester 
for a position in the legal department of the Tax division of the 
Department of Justice. 


Professor William Gorham Rice, Jr. who was on leave during 
a portion of the last school year as a special mediator on the War 
Labor Board is now in Washington D.C. as the public representative 
in panel hearings before that body. 


Professor Alfred Gausewitz has been granted a leave of absence 
for the duration to serve as counsel to the Lord Manufacturing Co., 
a vital war industry in Erie, Pennsylvania. 


Associate Professor J. Willard Hurst who has been serving on 
the legal staff of the Board of Economic Warfare for the past year 
recently received a commission in the U.S. Navy. 


Associate Professors Jacob Beuscher and John C.. Stedman are 
on leave in charge of the legal staffs for their respective rationing 
divisions in the Office of Price Administration. 


Phillip Marshall, librarian and instructor in legal bibliography, 
is a panel assistant on the War Labor Board. 


Maurice Leon, library assistant, is now serving in the armed 
forces. 


Because of the heavy demands on our faculty by wartime duties 
Justice John Wickhem of the Wisconsin State Supreme Court and 
attorney E.R. Wingert are lecturing in the Bill and Notes course 
during the periods Professor Feinsinger is in Washington, D.C. 
During the second semester attorney Glen H. Bell will join these 
men. 


Scuoot Activities: Since the entrance of the United States in 
World War II the University Committee on Occupational Defer- 
ment has become of increased importance to the student body of the 
university. Professor N.P. Feinsinger is chairman of this committee 
aided by Professor Richard V. Campbell as secretary. 

The activities of the Law School Student Association have de- 
creased due to the drop in enrollment, but most of the routine 




















Jan.] NEWS OF THE SCHOOL 135 


student-faculty activities are being continued. The freshman Moot 
Court program in spite of increasing difficulties is having its most 
successful year with 80 percent of the freshman, class participating. 


The law school has been an important influence on the University 
of Wisconsin Student Court. This court as the judicial arm of the 
Wisconsin Student Board handles many problems of student gov- 
ernment and discipline. Professor Campbell is the faculty advisor ; 
the chief justice and the prosecuting and public defense counsels are 
law students. 


As a result of the entrance into the armed forces of many out- 
standing students the Wisconsin Law Review has been severely 
handicapped. Despite this the staff plans to publish the regular four 
issues with the last issue devoted to a specialized study of the Wis- 
consin Banking Commission. Marvin Holz who graduated in June 
1942 is directing this commission study as Research Director for 
the Wisconsin Law Review. 


With an eye to the increasing importance of the legal problems 
involved in federal taxation the library just added a twelve volume 
set of Merten’s Law of Federal Income Taxation. 





